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United States Court of Appeals for the 
District of Columbia 


1 Board of Tax Appeals for the District of 

Columbia 

Counsel: Norman J. Morrisson 
Docket No. 22 

Address Union Trust Bldg. Washington, D. C. 

Paxitz, Harry & Wm. D. Katzen, co-partners d/b as Harry 

Paxitz & Co. Petitioner , 


vs. 

District of Columbia, Respondent 
Docket 

Date Proceedings Memorandum 

1938 

Aug. 11 Petition filed. Taxpayer notified, Business 

served on A. A. Privilege Tax 

Sept. 1 Issue joined, hearing set 9/15/38 

“ 7 Appearance of Norman J. Morrisson, 

atty for pet. 

“ 15 Hearing 

“ 22 Brief filed by petitioner 

Oct. 5 Findings of Fact and Opinion—De¬ 

cision. 

“ 13 Motion of petitioners for rehearing. 

Granted 

“ 21 Rehearing 

“ 27 Memorandum on Rehearing—Deci¬ 

sion 

Nov. 3 Pet. for Review. Notice of filing 
pet. for Review 

“ 9 Statement of Evidence. 
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2 Endorsed: Received and Filed Aug 11 1938 
P. K. S. Board of Tax Appeals for the District of 

Columbia 

Board of Tax Appeals for the District of Columbia 

Docket No. 22 

Harry Paxitz and William D. Katzex, co-partners trading 
as Harry Paxitz & Company, Petitioners 

vs. 

District of Columbia, Respondent 
Petition 

The above named petitioners petition for a cancellation 
of an assessment of taxes against them and allege as fol¬ 
lows : 

1. The petitioners are Harry Panitz and William D. 
Katzen, co-partners trading as Harry Panitz & Company 
with their place of business at 405 West Franklin Street, 
Baltimore, Maryland. 

2. The tax in controversy is a business privilege tax for 
the fiscal year 1937-1938 and in the amount of $703.56. 

3. The notices of assessment were dated April 30, 1938, 
and the tax was paid by the petitioners under protest in 
writing on May 6, 1938, as will more fully appear in the 
copies of the notices of assessment, one in the amount of 
$358.61 and the other in the amount of $344.95, hereto at¬ 
tached as Exhibit “A” and Exhibit “B”, respectively. 

4. The assessment of the tax set forth on the notice of 
assessment is based upon the following errors: 

As applied to the business of the petitioners in the Dis¬ 
trict of Columbia, vrhicli said business is solely interstate 
in character, the said tax and assessment are improper, il¬ 
legal and unconstitutional under the decision of the United 
States District Court for the District of Columbia in the 
case of District Grocery Stores, Inc. vs. District of Co¬ 
lumbia, decided on July 21, 1938. 

3 5. The facts upon which the petitioners rely as the 
basis of this proceeding are as follow’s: 

(a) The petitioners have no place of business in the Dis¬ 
trict of Columbia and only carry on interstate business in 
the District of Columbia; and 
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(b) The petitioners paid the tax under the protest in 
writing above referred to and their cancelled check evi¬ 
dencing the payment bears upon it the notation “Business 
Privilege Tax—Paid under protest and with reservation 
of all legal rights”. 

WHEREFORE, the petitioners pray that this Board 
may hear the proceeding and cause the full amount of the 
tax paid by the petitioners, namely, $703.56, to be refunded 
to the petitioners. 

HARRY PANITZ and WILLIAM D. KATZEN, 
co-partners trading at HARRY PANITZ & COM¬ 
PANY 

By WILLIAM D KATZEN 

405 West Franklin Street, 
Baltimore, Maryland. 

(Please send all notices, letters and other papers with re¬ 
spect to this proceeding to Messrs. Tydings, Sauerwein, 
Levy & Archer, 405 Union Trust Building, Baltimore, Md., 
counsel for the petitioners) 

State of Maryland, City of Baltimore , ss: 

William D. Ivatzen, being duly sworn, says that he is one 
of the petitioners above named and that he is duly author¬ 
ized to verify the foregoing petition on behalf of Harry 
Panitz and himself, co-partners trading as Harry Panitz 
& Company; that he has read the foregoing petition and is 
familiar with the statements contained therein, and that 
the statements contained therein are true. 

WILLIAM D KATZEN 

SUBSCRIBED and SWORN TO, before me, a Notary 
Public of the State of Maryland, City of Baltimore, this 
10th day of August, 1938. 


(Seal) 


C M SCHROEDER 
Notary Public 
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Exhibit “A” 

12050 

BUSINESS PRIVILEGE TAX, 193S 
office of the Assessor, D. C. 


No. 12050 


Gross 

Receipt Tangible 

Less $2,000. Rate Gross Tax Tax Paid 

170.701.79 2/5 of 1% 6S3.06 none 

One 

Half 

Made By T.Compared By. 


Net Tax on Gross Receipts 

083.06 

341.53 

Penalty 5% 17.08 

T 

Total Tax 358.61 

Pay to the Collector of 
Taxes, D. C. 
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Ilarry Panitz & Co., 

405 West Franklin St., Apr 30 1938 
Baltimore, Maryland. 


Credit. 9702 Business Privilege Taxes 


First half payable in 
October, 1937 
Second Half pavablc in 
March, 1938 * 

Penalty of 1% per month 
will be added if not paid 
when due. 
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Exhibit **B'> 

12050 

2nd Half BUSINESS PRIVILEGE TAX, 193S No. 12050 

office of the Assessor, D. C. 


Gross 

Receipt Tangible 

Less $2,000. Rate Gross Tax Tax Paid 

170.761.79 2/5 of 1% 683.06 none 

One 

Half 

Made By T.Compared Bv. 


Net Tax on Gross Receipts 

683.06 

341.53 

Penaltv 1% 3.42 

T 

Total Tax 344.95 

Pay to the Collector of 
Taxes, D. C. 
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Ilarrv Panitz & Co., 

405 West Franklin St., Apr 30 1938 
Baltimore, Maryland. 


Credit 9702 Business Privilege Taxes 

2nd Half 


First half payable in 
October, 1937 
Second Half payable in 
March, 1938 

Penalty of 1% per month 
will be added if not paid 
when due. 


CO 

OJ 

oc P 

CO 

«s< 








HARRY PAXITZ ET AL. VS. DISTRICT OF COLUMBIA. 


0 


5 Endorsed: Received and Filed Oct 5 1938 Board 
of Tax Appeals for the District of Columbia 

Opinion No. 26 

Board of Tax Appeals for the District of Columbia 

Docket No. 22 

Harry Paxitz & Wm D. Katzex, trading as Harry Paxitz 

& Co. Petitioner 

vs. 

District of Columbia Respondent 

Findings of Fact and Opinion 

The Assessor of the District of Columbia assessed the pe¬ 
titioners, and the petitioners paid to the District of Colum¬ 
bia the sum of $703.56 as a business privilege tax and pen¬ 
alty for the fiscal year ending June 30, 1938, under Title 
VI of the District of Columbia Revenue Act of 1937. The 
petitioners seek refund of such tax and penalty. It is al¬ 
leged by the petitioners that such tax and penalty were as¬ 
sessed in error in that the gross receipts on which the tax 
was computed were derived from transactions in interstate 
commerce. 

Findings of Fact. 

The petitioners comprise a co-partnership with their 
principal place of business in Baltimore, Maryland. They 
are engaged in the manufacture and sale of men’s clothing. 
During the calendar year 1936 the petitioners sold mer¬ 
chandise to customers in the District of Columbia in the 
amount of $172,761.79. Such sales were made upon orders 
solicited in the District of Columbia by paid employees of 
the petitioners. Such orders were subject to approval by 
the petitioners at the place of business in Baltimore. The 
merchandise so sold was shipped to Washington by com¬ 
mon carriers in interstate commerce. The cost of manu¬ 
facturing such merchandise was $61,851.72, and the ex¬ 
pense of selling the same was 1 o 1 /* per centum of the gross 
amount of sales. 

6 The petitioners filed their return under Title VI of 
the Act showing gross sales of merchandise in the 

District of Columbia during the calendar year 1936 in the 
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amount of $172,761.79. Thereupon the Assessor assessed 
the petitioners a tax equal to two-fifths of one per centum 
of such sales, less $2,000, or a tax of $683.06, to which was 
added a penalty of $20.50, making a total of $703.56. 

On April 22, 1938, the tax not having been paid, the As¬ 
sessor mailed to the petitioners a letter in the nature of a 
rule to show cause, notifying and directing the petitioners 
to appear at the office of the Assessor on April 29,1938, and 
show cause, if anv thev had, whv the license to do business 

7 W V 7 V 

theretofore issued to the petitioners under Title VI of the 
District of Columbia Revenue Act of 1937 should not be 
revoked for the non-payment of the tax. On April 28, 1938, 
the petitioners mailed the following letter to the Assessor: 

“April 28, 193S 

Mr. F. D. Allen, 

Office of the Assessor, 

Government of the District of Columbia 
Washington, D. C. 

RE: Business Privilege Tax No. 12050 
Dear Sir: 

i Receipt is acknowledged of your notice dated April 22, 
1938, advising us of the hearing scheduled for April 29, 
1938, to consider the revocation of the license heretofore 
issued to us because of non-payment of the above tax. 

We made our return under protest and, in order to avoid 
revocation of our license, we are likewise paying the tax 
under protest, with full reservation of all our legal rights. 
We therefore enclose our check payable to the order of 
“The Collector of Taxes, District of Columbia” in the 
amount of $703.56, computed as follows: 


First half of the amount of the tax. $341.53 

Penalties of 6% on the above half . 17.08 

Second half of the tax payable in March, 1938 .. 341.53 

1% penalty on the second half . 3.42 


Total. $703.56 


7 “We have also been advised by counsel that it is 

possible that not all of the receipts appearing on our 
return are subject to the tax and we therefore also reserve 
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our rights in this respect and will file an application for a 
refund should that become necessary. 

Very truly yours, 

HARRY PANITZ & COMPANY.” 

The petitioners did not appear at the hearing as directed. 
On May, 6, 1938, the Collector of Taxes entered the tax 
paid and transmitted to the petitioners a receipts bill show¬ 
ing a payment of the tax and penalty in the total of $703.56. 

This proceeding was filed on August 11, 1938. 

Opinion 

At the conclusion of the hearing in this proceeding the 
respondent interposed a motion to dismiss the proceeding 
on the ground that the evidence adduced at the hearing did 
not show that the tax was paid involuntarily and under cir¬ 
cumstances that would entitle the petitioners to maintain a 
suit at law for the recovery of the tax, and that, therefore, 
this Board is without jurisdiction to hear and determine 
the appeal. 

This proceeding is filed under Section 6 of Title IX of 
the District of Columbia Revenue Act of 1937, as amended. 
It reads as follows: 

“Sec. 6. Any taxpayer who shall have paid within three 
years immediately preceding the approval of this Act any 
tax to the District involuntarily, and under circumstances 
which according to law would entitle such taxpayer to the 
right to sue at law for the recovery of such tax, may within 
ninety days from the approval of this Act, appeal from the 
imposition of such tax in the same manner and to the same 
extent as set forth in sections 3 and 4 of this title.” 

To be entitled to recover at law a taxpayer must show 
that the tax was paid under protest and under compulsion 
or duress. The mere statement that the tax is paid under 
protest will not avail him. There must be some immediate 
urgent necessity of payment to prevent a seizure of his per¬ 
son or property, or to release his person or property from 
detention. Union Pacific Railway Co. v. Dodge Courty, 98 
U. S. 541; Cliesebrough v. U. S., 192 U. S. 253; Georgetown 
College v. District of Columbia, Mac Arthur and Mackeys 
Reports (11 D. C.) 43; Blanks v. Hazen, 66 App. D. C. 118, 
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85 Fed. (2d) 285; 61 Corpus Juris , pp. 986 and 988; Cooley 
on Taxation, 4th Ed. Vol 3 pp 2566, 7, 8, 83, and 4. 

8 As the tax and penalty were paid under protest in 

writing on May 6,1938, there is left to give the Board 
jurisdiction only a showing that the tax was paid involun¬ 
tarily or compulsorily within the meaning of that term in 
law. That brings the Board to the consideration of (a) the 
penalty of 1 per centum per month of the tax if the tax is 
not paid when due and (b) the notification by the Assessor 
to the petitioners on April 22, 1938, to appear on April 29, 
1938, and show cause why the license to do business there¬ 
tofore granted to the petitioners should not be revoked, 
and the return or reply of the petitioners to the rule to 
show cause, accompanied by the payment of the tax and pen¬ 
alty under protest. 

Section 7 of Title VI of the Act which imposes the tax 
here under consideration provides: 

“Sec. 7. The taxes imposed hereby shall be due thirty 
days after the approval of this Act and may be paid with¬ 
out penalty to the collector of taxes of the District of Co¬ 
lumbia in equal semiannual installments in the months of 
September and March following. If either of said install¬ 
ments shall not be paid within the month when the same is 
due, said installment shall thereupon be in arrears and 
delinquent and there shall be added and collected to said 
tax a penalty of 1 per centum per month upon the amount 
thereof for the period of such delinquency, and said in¬ 
stallment with the penalties thereon shall constitute a de¬ 
linquent tax.” 

The penalty provided in the above section is the same as 
is imposed in respect of other taxes in the District of Co¬ 
lumbia. 

Did the imposition of the penalty under the mandatory 
provision of Section 7 of Title VI render the payment of 
the tax involuntary ? The Board is of the opinion that it 
did not. While the authorities are not uniform or satisfac¬ 
tory, the Board believes that the rule supported by the 
greater weight of authority is that a penalty of the amount 
or percentage here imposed is not such that payment of the 
tax to avoid it is involuntary. Its primary purpose is to 
accelerate payment. To hold that the self-executing pro¬ 
vision for the penalty rendered the payment of the tax in- 
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voluntary would be to say that all payments of taxes in 
the District of Columbia are compulsory. 

9 There are several cases which, at first blush, would 

seem to support the contention that the self-execut¬ 
ing provision for a penalty of 1 per centum per month is 
such a threat of loss of property as to make the payment 
of the tax compulsory or under duress. They are Atchison, 
etc. Railway Co. v. O'Connor, 223 U. S. 280; Gaar, Scott & 
Co. v. Shannon, 223 U. S. 468; Ward v. Love County, 253 
U. S. 17; Her old v. Kahn, 159 Fed. 608; International Paper 
Co. v. Burrill, 260 Fed. 664; and District of Columbia v. 
Riggs National Bank, 58 App. D. C. 349, 30 F. (2d) 873. 
Upon examination, however, the decisions in those cases can¬ 
not, in the opinion of the Board, be said to support a holding 
that the mandatory provision for the penalty found in Sec¬ 
tion 7 of Title VI, and in other taxing statutes of the Dis¬ 
trict of Columbia, renders all payments of taxes imposed 
thereunder involuntary. 

In Atchison, etc. Railway Co. v. O’Connor, supra, the self¬ 
executing penalty was not only 10 per centum of the tax 
for every six months, or fraction thereof, after default, but 
a forfeiture of the right to do business. The self-executing 
penalty in Gaar, Scott & Co. v. Shannon, supra, in the event 
of non-payment on a given date, was 25 per centum of the 
tax, cancellation of the license to do business, and the loss 
of the right to sue in the courts. 

In Ward v. Love County, supra, the circumstances were 
peculiar, as will be seen from the following portion of the 
decision in that case (p. 23): 

“ . . . The claimants were Indians just emerging from 
a state of dependency and wardship. Through the pending 
suits and otherwise there were objecting and protesting 
that the taxation of their lands was forbidden by a law of 
Congress. But, notwithstanding this, the county demanded 
that the taxes be paid, and by threatening to sell the lands 
of these claimants and actually selling other lands similarly 
situated made it appear to the claimants that they must 
choose between paying the taxes and losing their lands. 
To prevent a sale and to avoid the imposition of a penalty 
of eighteen per cent, the yielded to the county’s demand 
and paid the taxes, protesting and objecting at the time 
that the same were illegal. The moneys thus collected were 
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obtained by coercive means—by compulsion. The county 
and its officers reasonably could not have regarded it other¬ 
wise; much less the Indian claimants.” (Italics sup¬ 
plied) 

10 In Harold v. Kahn, supra, there was not only the 
penalty of 1 per centum for each month of default, but 
there was superadded the circumstance of a mistake of 
fact, or, as the court said, “there was not that full knowl¬ 
edge of all the facts and circumstances of the case as would 
make the payment voluntary.” The payment of the tax 
in International Paper Co. v. Burrill, supra, was held in¬ 
voluntary because, as the court held, the penalties imposed 
for non-payment by the State of Massachusetts were “dras¬ 
tic.” 

In District of Columbia v. Riggs National Bank, supra, 
the bank successfully brought suit to recover a franchise 
tax imposed upon the income from United States govern¬ 
ment bonds. Judgment was rendered for the Bank and the 
District appealed. In detailing the history of the case the 
Court of Appeals stated: 

“The collector rejected the tender and threatened that 
at the proper time the penalty of 1 per cent, per month, as 
provided by law, would be imposed. The plaintiff there¬ 
upon paid the tax under protest, and brought this action 
for the recovery of the sum so claimed to be exempt.” 

While the facts above stated by the court were true, they 
were not the complete facts surrounding the payment of 
the tax. The case was decided below on a demurrer to the 
declaration interposed by the District. The demurrer was 
overruled, and the District elected to stand thereon. The 
facts as alleged in the declaration, and as disclosed by the 
Transcript of Record on appeal are that to enforce the 
payment of the tax the Collector of Taxes wrote a letter 
to the Bank in which he stated in part: 

“You are hereby notified that unless the full amount of 
said bill is paid on or before March 21, 1928, there will be 
added thereto a penalty of 1% per month as provided by 
law, and I shall immediately employ the means which the 
law affords me in the collection of personal taxes by dis¬ 
traint of sufficient goods and chattels found within the Dis¬ 
trict of Columbia and belonging to you to satisfy this claim 
and the costs that may accrue. 
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“In this connection your attention is called to the fact 
that the law gives me authority, for want of such goods and 
chattels, to levy upon and sell at auction your estate and 
interest in real estate in the District of Columbia. This 
authority I shall exercise if the above tax is not paid as 
demanded. ’ ’ 

11 Thereupon the Bank paid the tax, and accompanied 
the payment with the following letter of protest to 
the Collector of Taxes: 

“This will acknowledge receipt of your letter of March 
30, 1928, returning to us our check for $40,331.68, which we 
enclosed to you with our letter of March 30, 1928, which 
said sum was unconditionally tendered to you by this bank 
as the full amount of the balance of the taxes legally due 
and payable by it for the tax year 1927-1928, on its taxable 
gross earnings for the year ending June 30,1927. The said 
amount was tendered for the second half of 1928, the same 
being due and payable on or before March 31, 1928. In 
your letter you state that the amount of said check being 
less than the amount called for by the bill rendered to this 
bank the same is rejected, and you therein formally notify 
us that unless the full amount of said bill is paid on or 
before March 31,1928, there will be added thereto a penalty 
of 1 % per monfh as provided by law and that you will im¬ 
mediately employ the means which the law affords in the 
collection of personal taxes by distraint of sufficient goods 
and chattels found within the District of Columbia and be¬ 
longing to us to satisfy said claim and the costs that may 
accrue. Further you call our attention to the fact that the 
law gives you authority, for want of such goods and chat¬ 
tels, to levy upon and sell at auction the estate and inter¬ 
est of this bank in real estate in the District of Columbia, 
and formally declare that you will exercise said authority 
that the tax is not paid as demanded. 

“This bank denies that it owes the amount demanded by 
you, or any sum in excess of $40,331.68, heretofore ten¬ 
dered to and refused by you, and protest against the said 
sum demanded by you as being unlawful. However, in view 
of the fact that it is without lawfful means of preventing 
the levy of said penalty and your threatened seizure of its 
goods and chattels, and as such seizure would cause it seri¬ 
ous embarrassment, it hereby, under the duress of the 
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threatened penalty and of vour threatened invasion of its 
private property rights, and solely to prevent such penalty 
and such seizure of its goods and chattels, now remits to 
you herewith, under denial of, and protest against, your 
right to demand or receive the same, the said sum of $58,- 
906.11, and warns you that you will accept the same at your 
peril and that it will immediately institute judicial proceed¬ 
ings for the purpose of recovering $18,574.43, the amount 
demanded by, and paid under duress, to you as Collector 
of Taxes for the District of Columbia in excess of the sum 
for which this bank is justly liable under the law. And it 
further notifies you that in making this payment under the 
duress and imposition of the threats aforesaid, it does not 
waive any of its rights of action against you, personally or 
officially, for your said actions in the premises.” 

12 Neither in the demurrer, nor in assignments of 
error, nor in its brief did the District of Columbia 
interpose the defense of voluntary payment, and could not 
have validly defended the claim on that ground. The mat¬ 
ter of voluntary payment was not before either the lower 
or appellate court, and the observation of the Court of Ap¬ 
peals concerning the penalty of 1 per centum per month 
was but a part of the history of the case, and cannot be 
taken as a precedent. It is of no value in the solution of 
the question here presented. 

On the other hand it has been repeatedly held that the 
imposition of a pecuniary penalty of the character of that 
found in Section 7 of Title VI does not itself render the 
payment of the tax involuntary. Phillips v. City of Ports¬ 
mouth. 115 Va. 180, 78 S. E. 651; Security National Bank 
v. Young. 55 F. (2d) 616; Morris v. City of New Haven, 
78 Conn. 673; Mfgs. Mat. F. Ins. Co. v. Hendricks. 41 Vise. 
479, 85 N. Y. Supp. 44; Roxana Petroleum Corp. v. Bol¬ 
linger, 54 Fed. (2d) 296; Richardson Lubricating Co. v. 
Kinney. 337 Ill. 122, 16S N. E. 886; Standard Oil Co. v. 
Bollinger, 337 Ill. 353, 169 N. E. 236. 

In Phillips v. City of Portsmouth, supra , the court had 
under consideration the same question as here presented, 
and, with logic, the Board thinks, stated that “To hold that 
the imposition of a penalty which is designed to accelerate 
the prompt payment of taxes constitutes a duress would 
be to render the payment of the great bulk of our taxes 
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involuntary and subject to be recovered back.” To the 
same effect is Morris v. City of New Haven, supra. 

The case of Phillips v. City of Portsmouth, supra, was 
cited with approval in Security National Bank v. Young, 
supra, where it was held: 

“There is no right at common law to recover taxes paid 
simply under protest.” 

“It remains to consider whether the taxes paid were in¬ 
voluntary, in the sense that their payment was exacted by 
coercion and duress. The complaint contains no allega¬ 
tions that anv taxing officer was armed with tax warrant 
or other process, that there was any threat to seize upon 
any of plaintiffs’ property, or wist a cloud upon the title 
to its property or imprison any of its officers. The onlv 
claim of duress or coercion is that the payments in 
13 volvcd were made through the coercion and duress 
of the South Dakota stature. The allegation is that 
the taxes have been ‘paid by said bank under the duress 
and compulsion of the laws of the State of South Dakota.’ 
It is alleged that the law of South Dakota provided that, 
if the tax on personal property should not be paid when 
due, it should be collected through the sheriff, and that, in 
addition to other large and burdensome fees and mileage 
and chargeable and collectible by the sheriff, there might 
be added to such taxes a penalty of 15 per cent, of the 
amount due. To hold that the provisions of the statute 
constituted a constrictuve duress or coercion would in effect 
render the payment of practically all taxes involuntary and 
subject to be recovered back. * * * ” 

And in Richardson Lubricating Co. v. Kinney, supra, it 
was said: 

“One who makes payment of a legal demand cannot be 
said to have made such payment involuntarily merely be¬ 
cause he does so in the fear and belief that unless such pay¬ 
ment is made he will be subjected to the penalties of a valid 
act, otherwise all the taxes could be said to be paid involun- 

tarilv.” 

•> 

The Richardson case and Standard Oil Co. v. Bollinger , 
supra, were cited with approval also Mfgs. Mat. F. Ins. Co. 
v. Hendricks, supra. 

The next question is whether the payment of the tax by 
the petitioners after the receipt of the rule or notification 
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to show cause why the license to do business should not be 
revoked, rendered the payment involuntary. The Board is 
of the opinion that such circumstances did not render the 
payment involuntary. 

Section 2 of Title VI relates to license to do business, 
and in the last paragraph thereof it is provided that “The 
Commissioners mav, after hearing, revoke anv license is- 
sued hereunder for failure * * * to pay any instalment of 
tax when due.” Paragraph (c) of Section 1 provides that 
“The term ‘Commissioners’ means the Commissioners of 
the District of Columbia or their duly authorized repre¬ 
sentative or representatives.” The Board takes judicial 
notice of all orders of the Commissioners, including an or¬ 
der appointing the Assessor as their representative to en¬ 
force the provisions of Title VI. 

It is clear that the revocation provision of Title VI was 
not self-executing, and that no license could be revoked un¬ 
til after a hearing and opportunity to the taxpayer to show 
why the license should not be revoked. In the pres- 
14 ent case the petitioners could have appeared and 
contended that they owed no tax on the same ground 
as that set up in the petition herein, namely, that their busi¬ 
ness was not transacted in the District, or that the gross 
receipts were derived from transactions in interstate com¬ 
merce. If after such hearing and appearance the Assessor 
had announced that the license would be revoked unless the 
tax were paid, a payment under those conditions would 
have been involuntary, namely, to save their license to do 
business, which is a property right. U. S. ex rel . Daley v. 
Mac Farland, 28 App. D. C. 552, 561. The petitioners 
should have appeared and exhausted the remedy afforded 
by the statute. C. <8 J. Michel Brewing Co. v. State, 19 
S. D. 302, 70 L. R. A. 911,103 N. W. 40; New Iberia v. Moss 
Hotel Co., 112 La. 525, 36 So. 552; Clarke v. County of 
Stearns, 47 Minn. 552, 50 N. W. 615; Clarke v. County of 
Stearns, 66 Minn. 304, 69 N. W. 25; Cooley on Taxation, 
4th Ed. Sec. 1278, p. 2556. The mere apprehension that the 
license would be revoked was not duress, Cunninghami v. 
Boston. 15 Gray (Mass) 468; Standard Oil Co. v. Bollinger, 
348 Ill. S2, ISO N. E. 396, where it was observed that: 

“The fact that appellant believed that the penalties pro¬ 
vided for by the act would be operative against it if such 
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tax was not paid is not sufficient to show involuntary pay¬ 
ment * * * . Such might be said of the payment of any 
tax. ’ ’ 

Apparently from the letter of protest the petitioners be¬ 
lieved that the license would be revoked if the tax were not 
paid, but they had no right to assume that the Assessor 
would cancel or revoke the license upon a showing that the 
tax assessed against them was invalid. Without waiting 
for the hearing, which must be assumed to have been called 
in good faith the petitioners paid the tax under protest and 
with a statement that the payment was made to avoid can¬ 
cellation of the license. The apprehension felt by the peti¬ 
tioners was no greater than that experienced by the tax¬ 
payer in Blanks v. Hazen, supra . 

For the reasons stated the petition must be dismissed. 

Derision will be entered for the respondent. 

JO. V. MORGAN 
Member Sole 

October 5, 193S. 

15 Endorsed: Received and Filed Oct 5 1938 Board 
of Tax Appeals for the District of Columbia 

Board of Tax Appeals for the District of Columbia 

Docket No. 22 

Harry Paxitz & Wm. D. Katzen, trading as Harry Panitz 

& Co., Petitioner 
v. 

District of Columbia, Respondent 
Decision 

This proceeding came on to be heard upon the motion of 
the respondent to dismiss this petition, and upon consider¬ 
ation thereof, it is by the Board this fifth day of October, 
1938 

ADJUDGED AND DETERMINED that this proceed¬ 
ing be and the same is hereby dismissed. 

JO. V. MORGAN 
Member Sole 
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16 Endorsed: Received and Filed Oct 13 1938 Board 
of Tax Appeals for the District of Columbia 

Board of Tax Appeals for the District of Columbia 

Docket No. 22 

Harry Paxitz and William D. Katzen, co-partners trad¬ 
ing as Harry Panitz & Company, Petitioners , 

v. 

District of Columbia, Respondent. 

Motion of Petitioners for Rehearing 

Now come the petitioners by their counsel, Norman J. 
Morrisson. and moves the Board to grant a rehearing of 
this cause because its Order of October 5, 1838 was errone¬ 
ous for the following reasons: 

(1) Because of mistakes made by the Board in its find¬ 
ings of fact and in its conclusions of law; 

, (2) Because of errors by the Board in the interpretation 
and application of the law governing the facts of this case; 

(3) Because the facts as they actually existed afford no 
basis for any such application of law as that made by the 
Board; 

(4) Because on the facts, the Assessor would have re¬ 
voked the license of the petitioners after a hearing and the 
Board erred in not holding that the hearing would have 
been a useless proceeding; 

(5) Because the Board erred in not holding that the risk 
of having their business injured or of paying a possible fine 
of $1000 a day, made the payment by the petitioners in¬ 
voluntary; and 

(6) Because the Board erred in assuming that the As¬ 
sessor would have given the petitioners another opportun¬ 
ity to pay the tax rather than immediately revoke the li¬ 
cense after a decision adverse to the petitioners. 

s/ NORMAN J. MORRISSON 
Counsel for Petitioners 
Union Trust Building, 
Washington, D. C. 
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17 Order 

Upon the aforegoing motion, it is ORDERED by the 
Board, this 13th day of October, 1938, that a rehearing of 
the above entitled cause be, and the same is hereby, granted, 
to be had on October 21, 1938. 

JO. V. MORGAN 
Member Sole 

18 Endorsed: Received and Filed Oct 27 1938 Board 
of Tax Appeals for the District of Columbia 

Opinion No. 2GA 

Board of Tax Appeals for the District of Columbia 

Docket No. 22 

Harry Panitz & Wm. D. Katz ex, trading as Harry Paxitz 

& Co., Petitioner 

v. 

District of Columbia, Respondent 
Memorandum on Rehearing 

This proceeding again came before the Board upon a re¬ 
hearing granted on the motion of the petitioner. No evi¬ 
dence was introduced at the hearing, but the questions of 
law involved were reargued. 

Upon further consideration of the questions presented 
by the appeal the Board is still of the opinion that the tax 
involved herein was not paid involuntarily, and that for 
that reason the petition must be dismissed for lack of juris¬ 
diction. 

JO. V. MORGAN 

Member Sole 

October 27. 1938 
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19 Endorsed: Received and Filed Oct 27 1938 Board 
of Tax Appeals for the District of Columbia 

Board of Tax Appeals for the District of Columbia 

Docket No. 22 

Harry Panitz & Wm. D. Katzf.n, trading as Harry Panitz 

& Co., Petitioner 

v. 

District of Columbia, Respondent 

i 

Decision 

This proceeding came on to be heard upon a rehearing of 
the motion of the respondent to dismiss this proceeding, 
and upon consideration thereof and of reargument of coun¬ 
sel thereon, it is by the Board this 27th day of October, 
1938 

ADJUDGED AND DETERMINED, That this proceed¬ 
ing be and the same is hereby dismissed. 

JO. V. MORGAN 
Member Sole 

20 Endorsed: Received and Filed Nov 3 1938 Board 
of Tax Appeals for the District of Columbia 

Board of Tax Appeals for the District of Columbia 

Docket No. 22 

IIakry Panitz & Wm. D. Katzkn, trading as Harry Panitz 

& Co., Petitioners, 


v. 

District of Columbia, Respondent. 

Petition of Taxpayers for Review by the United States 
Court of Appeals for the District of Columbia of a 
Decision by the Board of Tax Appeals for the District 
of Columbia 

The taxpayers, the petitioners in this cause, by Norman 
J. Morrisson and Morris Rosenberg, counsel, hereby file 
tfyeir petition for a review by the United States Court of 
Appeals for District of Columbia of the decision of the 
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Board of Tax Appeals for the District of Columbia ren¬ 
dered October 27, 1938, determining that though the 1937- 
1938 business privilege taxes were unlawfully assessed 
against the petitioners, they were not entitled to recover 
the amount of said taxes paid by them to the Collector of 
Taxes of the District of Columbia, totalling $703.56, be¬ 
cause said sum was not involuntarily paid by the petition¬ 
ers. 

I 

The petitioners are citizens of the United States with 
their place of business and residence in the City of Balti¬ 
more, State of Maryland. 

II 

Nature of Controversy 

(a) The controversy involves the question of whether 
the petitioners are entitled to recover the business privi¬ 
lege taxes imposed and assessed against them for 

21 the fiscal year 1937-1938 and paid by them after they 
were notified in writing bv the Assessor of the Dis- 
trict of Columbia to appear before him and show cause, if 
any they had, why the license issued to them under the pro¬ 
visions of Title VI of the District of Columbia Revenue 
Act of 1937, approved August 17, 1937, should not be re¬ 
voked for non-payment of the tax imposed by and assessed 
against them under said Title. 

(b) The petitioners are engaged in the business of manu¬ 
facturing and selling at wholesale men’s clothing. They do 
not sell at retail and have no place of business in the Dis¬ 
trict of Columbia. Their business in the District of Colum¬ 
bia is solely interstate in character. Some of their sales¬ 
men travel through the District of Columbia and merely 

solicit orders which are sent bv the salesmen to Baltimore 

» 

for acceptance. If an order is accepted the merchandise 
is sent into the District by common carrier and all pay¬ 
ments are made by check sent through the mail. 

(c) The petitioners filed their return under protest, paid 
the tax to the Collector of Taxes of the District of Colum¬ 
bia under protest in writing and appealed from the assess¬ 
ment to the Board of Tax Appeals. 
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III 

Tlie petitioners being aggrieved by the findings of fact 
and conclusions of law contained in said findings and opin¬ 
ion of the Board of Tax Appeals, and by its decision en¬ 
tered in pursuance thereto, desire to obtain a review there¬ 
of by the United States Court of Appeals for the District 
of Columbia. 

IV 

Assignments of Error 

22 The petitioners assign as error the following acts 
and omissions of the Board of Tax Appeals: 

(1) The holding that the tax was not paid involuntarily. 

(2) The failure to hold that the Assessor’s notice of a 
hearing to revoke the petitioners’ license for non-payment 
of the tax constituted sufficient duress or compulsion to 
making payment of the tax involuntary. 

(3) The failure to hold that the risk of injury to the 
petitioners’ business and the possibility of a fine of $1,000 
a day, if they continued to operate in the District of Co¬ 
lumbia without a license, made the payment involuntary. 

(4-) The failure to cancel the assessment imposed upon 
the petitioners and direct the District of Columbia to re¬ 
fund to the petitioners the amount of tax paid by them. 

V 

Designation of Decord 

| 

The Clerk of the Board of Tax Appeals is requested to 
prepare, certify and transmit to the Clerk of the United 
States Court of Appeals for the District of Columbia, with 
reference to this petition a transcript of the record in the 
above entitled cause, prepared and transmitted as required 
by law and by the rules of said Court, and to include in 
said transcript of record the following documents or certi¬ 
fied copies thereof, to wit: 

(1) The docket entries of all proceedings before the 
Board of Tax Appeals. 

(2) Pleadings before the Board. 

(3) Findings of fact and opinion of the Board of Tax 
Appeals. 

(4) The decision of the Board of Tax Appeals. 
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(5) Motion for rehearing. 

(6) Memorandum opinion and Decision of the Board. 

(7) The Petition for Review, filed by the petitioners in 
the above case. 

(8) Notice of Filing Petition for Review. 

(9) Statement of Evidence. 

FRED W. WEITZEL 

NORMAN J. MORRISSON 
Union Trust Bldg., Wash., D. C. 

MORRIS ROSENBERG 
Union Trust Bldg., Balto., Md. 

Counsel for Petitioners. 

23 District of Columbia, ss: 

Norman J. Morrisson, being duly sworn, says that he is 
counsel of record in the above cause; that as such counsel 
lie is authorized to verify the foregoing petition for review; 
that he has read the said petition and is familiar with the 
statements contained therein; and that the statements made 
are true to the best of his knowledge, information and be¬ 
lief. 

NORMAN J. MORRISSON 

Subscribed and sworn to before me this 3rd day of No¬ 
vember, 1938. 

(Signed) PAUL J. ROBERTSON 
Notary Public, D. C. 


(Seal) 



22 HARRY PANITZ F.T AL. VS. DISTRICT OF COLUMBIA. 


24 Endorsed: Received and Filed Nov 3 1938 Board 
of Tax Appeals for the District of Columbia 

Board of Tax Appeals for the District of Columbia 

Docket No. 22 

Harry Paxitz & Wm. D. Katzen, trading; as Harry Panitz 

& Co., Petitioners, 


v. 

District of Columbia, Respondent. 

Notice of Filing Petition for Review 

TO: Elwood IT. Seal, Esquire 

Corporation Counsel of the District of Columbia, 
District Building;, 

Washington, D. C. 

Counsel for the Respondent 

Please take notice that the petitioners on November 3rd, 
1938 filed with the Clerk of Board of Tax Appeals for the 
District of Columbia, a petition for review by the United 
States Court of Appeals for the District of Columbia of the 
decision of the Board heretofore rendered in the above 
cause. A copy of the petition for review, which includes 
the assignments of error and the designation of record, as 
filed, is hereto attached and served upon you. 

Dated this 3rd day of November, 1938. 

MORRIS ROSENBERG 
Union Trust Building, 

Balto., Md. 

NORMAN J. MORRTSSON 
Union Trust Building, 

Wash., D. C. 

Counsel for Petitioners. 

Service of the foregoing notice, together with a copy of 
the petition for review is hereby acknowledged this 3rd 
dav of November, 1938. 

ELWOOD H. SEAL (G. S.) 
Corporation Counsel of the 
District of Columbia, 

Counsel for the Respondent. 
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25 Endorsed: Received and Filed Nov 9 1938 Board 
of Tax Appeals for the District of Columbia 

The Board of Tax Appeals for the District of Columbia 

Docket No. 22 

Harry Paxitz & Wm. D. Katzen, trading as Harry Panitz 

& Co., Petitioners , 


v. 


District of Columbia, Respondent. 

Statement of Evidence 

Following is a statement of evidence submitted to the 
Board of Tax Appeals for the District of Columbia in the 
above cause, so far as necessary to the assignments of error 
as filed, reduced to narrative form. 

William D. Katzen, being first duly sworn on behalf of 
the petitioners herein, deposed and said: 

Direct Examination 


I am William D. Katzen, a member of Harry Panitz and 
Company, a partnership. Harry Panitz and I are the part¬ 
ners. Our place of business is 405 West Franklin Street, 
Baltimore, Maryland. We manufacture men’s clothing, 
such as suits, top coats and trousers. We manufacture 
them from woolen materials. We solicit retail stores. We 
have been in that business since 1917. We filed a tax re¬ 
turn for the District of Columbia and paid a tax for the 
year 1937 under protest. These are the two bills that were 
submitted to us for the assessment. They are from my 
files. This is the canceled check with which we paid that 
tax. “Under Protest’’ is written on the check. The can¬ 
celled check and the two bills were received in evidence and 
marked Petitioners’ Exhibits “1”, “2”, and “3”, respec¬ 


tively. 

After paying the tax, we filed a petition for this 
26 Board to review our tax liability. I signed that peti¬ 
tion. 

We have salesmen on the road who travel through Wash¬ 
ington and solicit business. All orders are taken by the 
representative and sent to Baltimore for acceptance. Those 
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orders are manufactured for the individual. We have no 
office or place of business in the District of Columbia. We 
have no listing in the telephone directory or city directory 
in the District of Columbia. We have no representative 
residing in the District of Columbia. We have three sales¬ 
men. I do not solicit orders in the District. Mr. Panitz 
travels through Washington sometimes. In addition to Mr. 
Panitz there is one salesman or solicitor who takes orders 
iii the District of Columbia. Also, there are buyers from 
here in Washington who come over and give their orders 
tb us in Baltimore. They come to Baltimore to buy from 
us. Our salesmen come to Washington and solicit orders 
and buvers in Washington come to Baltimore to buv from 
us there. All orders are sent to Baltimore for acceptance. 
The salesman does not know whether it will be accepted or 
not. If it is some one who does not have an account with 
us his credit is established before the order is filled. Every¬ 
thing is sold subject to our approval. We might get an 
order for a certain pattern and when the order conies in 
We might not have enough material to fill that order. All 
orders are taken subject to our acceptance. When we send 
a bill of goods to Washington, it is sent by common carrier. 
We have no trucks that deliver our orders here. Nothing 
is delivered by us. 

The description of our business which I have just given 
applies to the years 1937 and 1936, as well as the present. 
That is the nature of our business conducted in the general 
way. Washington, or most any other accounts, are just 
about the same way. Virginia, Pennsylvania, or most any 
place else, are just about the same. We get orders from 

Washington accounts which are not solicited bv our 
27 salesmen or by the buyers who come to Baltimore 

from Washington. We get some by telephone or 
telegram or by mail. These orders are paid for by the 
Washington accounts on whatever terms we agree upon. 
We send them a bill at the time the merchandise is shipped 
and there is a maturity date on that bill. Then they send 
us a check. 

Cross-examination 

Our business is all wholesale. We have in the District 
most of the better retail stores, such as Hecht & Company 
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and Woodward & Lothrop. Wo sell to Woodward & Lotli- 
rop. Our salesmen who represent us in Washington carry 
with them goods and samples. They have pictures of the 
styles and samples of the goods. Of course, that style is 
seasonal. I do not have with me a copy of the order blank 
that is used in these cases. I cannot recall that we ever 
made any c. o. d. shipments. That is not a practice in our 
business. 

Examination by the Board 

I have charge of the manufacturing and have had since 
its inception. I am familiar with the cost of manufactur¬ 
ing. 

Q. What per cent of the purchase price is represented 
by the cost of manufacturing? A. I can get that informa¬ 
tion for you. 

A. F. Brooke, being first duly sworn on behalf of the 
Respondent herein, deposed and said: 

Direct Examination 

I am Administrator of the Business Privilege Tax Divi¬ 
sion for the District of Columbia. The records in the Busi¬ 
ness Privilege Tax office indicate that the petitioners’ ac¬ 
count would be paid without penalty by December 10 and 
it was the policy of the office which was followed in all 
cases to allow ten days from the rendition of the bill, 
28 for payment to be made, which would make the date 
of the assessment December 1. 

Cross-Examination 

Q. What year was that? A. 1937. 

Q. Do you have a copy of this letter in your file which 
was addressed to the Assessor and dated April 28, 1938? 
A. (Examining carbon copy of letter) 1 don’t have it with 
me, no. 

Q. Your office does not question the fact that this tax was 
paid under protest, does it ? A. No. 

Letter of April 28,1938, received in evidence and marked 
Petitioners’ Exhibit “4.” 

By the Board: Is it conceded that he did write a letter as 
indicated by the carbon copy, which has been marked Peti¬ 
tioners’ Exhibit “4”? 
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Mr. Simmon: For the purpose of the record the District 
does concede that on April 22, 1938, the Assessor of the 
District of Columbia notified the petitioner to appear in 
Room 105, District Building, on the 29th of April to show 
cause why his license should not be revoked for failure to 
pay the tax. 

29 Petitioners’ Exhibit “1” 

HARRY PANITZ & CO. No. 5122 

Clothing Manufacturers 
For Men and Young Men 

Baltimore, Md. 4/28/38 

PAY.$703.56.DOLLARS 

TO THE $703.56 

ORDER 

OF COLLECTOR OF TAXES 

ASSESSOR OF THE DISTRICT OF COLUMBIA 
Room 105 
District Bldg., 

Washington, D. C. 

‘ * Business Privilege Tax—Paid Under Protest (s) HARRY PANITZ & CO. 
and With Reservation of all Legal Rights” 

TO—WESTERN NATIONAL BANK, Baltimore, Md. 


30 


Petitioner’s Exhibit *‘2” 


First Half 12050 

BUSINESS PRIVILEGE TAX, 1938 

Office of the Assessor, D. C. No. 12050 

Gross 

; Receipt Tangible 

Less $2,000 Rate Gross Tax Tax Paid Net Tax on Gross Receipts 

170,761.79 2/5 of 1% 6S3.06 none 683.0ff 

One Half 341.53 

Penalty T 5% 17.08 

Total Tax 358.61 


Made By T.Compared by. Pay to the Collector of Taxes, D. C. 


(Stamped in Green Ink) 
“Apr 30, 1938” 


Harm* Panitz & Co., 

405 West Franklin St., 

Baltimore, Maryland 

Credit 9802 Business Privilege Taxes 


First Half Payable in October, 

1937. 

Second Half Pavablc in March, 

1938. 

Penalty of 1% per Month will be 
added if not paid when due. 


The following Stamp appears on the end of Exhibit “2”: 
‘ * Mav-6-39- First Check —A— $358.61 

PAID—C. M. Towers—Collector of Taxes, D. C. 
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31 Petitioner’s Exhibit 


Second Half 12050 

BUSINESS PRIVILEGE TAX, 1938 

Office of the Assessor, D. C. No. 12050 

Gross 

Receipt Tangible 

Less $2,000 Rate Gross Tax Tax Paid Net Tax on Gross Receipts 

170,761.79 2/5 of 1% 683.06 none 683.06 

One Half 341.53 

Penalty T 1% 3.42 

Total Tax 344.95 


Made by. Compared by. 

(Stamped in Green Ink) 
“April 30,1938” 
Harry Panitz & Co., 

405 West Franklin St., 

Baltimore, Maryland 

Credit 9702 Business Privilege Taxes 


Pay to the Collector of Taxes, D. C. 

First half payable in October, 

1937. 

Second Half payable in March, 

1938. 

Penalty of 1% per month will be 
added if not paid when due. 


Stamped on End of Above Notice is the Following: 
“May 6-38—243—1st Chk—A 344.95 

PAID—C. M. Towers—Collector of Taxes, D. C. 
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April 28, 1938 

Mr. F. D. Allen, 

Office of the Assessor, 

Government of the District of Columbia, 

"Washington, D. C. 

Be: Business Privilege Tax No. 12050 

Dear Sir: 

Receipt is acknowledged of your notice dated April 22, 
1938, advising us of the hearing scheduled for April 29, 
1938, to consider the revocation of the license heretofore 
issued to us because of non-payment of the above tax. 

We made our return under protest and, in order to avoid 
revocation of our license, we are likewise paying the tax 
under protest, with full reservation of all our legal rights. 
We therefore enclose our check payable to the order of 
“The Collector of Taxes, District of Columbia” in the 
amount of $703.56, computed as follows: 
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First half of the amount of the tax. $341.53 

Penalties of 6% on the above half. 17.08 

Second half of the tax payable in March, 1938 .. 341.53 

1% penalty on the second half. 3.42 


Total. $703.56 

We have also been advised by counsel that it is possible 
that not all of the receipts appearing on our return are sub¬ 
ject to the tax and we therefore also reserve our rights in 
this respect and will file an application for a refund should 
that become necessary. 


i 


HP :MB 


Very truly yours, 

HARRY PANITZ & CO. 


33 Petitioners r Exhibit No. 5 

Harry Panitz & Company 
Eutaw & Franklin Streets 
Baltimore 

September 17, 1938 

Board of Tax Appeals for 
the District of Columbia, 

Washington, D. C. 

Attention: Mr. Morgan 

Re: Harry Panitz & Win. D. Katzen, co-partners, trading 
as Harry Panitz & Co., petitioners, versus Dist. of 
Columbia, Respondent 

Gentlemen: 

At the hearing in the above entitled matter on Thursday, 
September 15,1938, before your Board, Mr. Morgan, a mem¬ 
ber of your Board, requested me to write a letter giving 
the following information with respect to the business trans¬ 
acted by us with our District of Columbia customers, who 
are engaged in the retail business in the District of Colum¬ 
bia: 


1) The cost of manufacturing of our merchandise. 

2) The cost of material. 
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3) The percentage of general overhead cost applicable 
to the business done with our District of Columbia cus¬ 
tomers. 

The total volume of such business as will appear from 
our 1937 returns amounts to $172,761.79. 

The cost of manufacturing the merchandise involved in 
such transactions is $139,937.05 or approximately 81 per 
cent of the total volume of business (material and labor in¬ 
cluded, etc). 

The cost of materials used in such business is $78,085.33 
and the percentage of general overhead costs applicable to 
such business for the period and volume covered by the 
returns is approximately 15^> per cent. 

At the hearing, counsel for the District of Columbia con¬ 
tended that no duress was exerted on us to revoke our 
license for non-payment of the tax. This is not so. We are 
sending you, herewith, a copy of a letter which we received 
from the assessor of the District of Columbia dated 4/22/38, 
notifying us to the effect that if we did not pay the tax, 
our license would be revoked. 

In view of the fact that the enclosed letter was sent to us 
by the assessor of the District of Columbia and he and his 
counsel should have known that it was sent to us, we feel 
that the argument in question should never have been made. 

We trust that we have given you all the information 
which you desire. 

Very truly yours, 

(s) WM. D. KATZEN 

HARRY PANITZ & CO. 

WDK :BL 

34 Petitioners’ Exhibit “6” 


Harry Panitz & Co., 
405 W. Franklin St., 
Baltimore, Md. 

Gentlemen: 


#12050 All 


April 22, 1938 


You are hereby notified to appear before the Assessor 
of the District of Columbia at Room 105, District Building, 
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days before the date of said hearing at the address given 
by the licensee in his application, which notice shall state 
the hour, day and place of said hearing, and the grounds 
1 for revocation of the license. Such hearing may be con¬ 
tinued by the Assessor in his discretion for cause shown. ” 

* ‘ Section 26 
“Penalties 

“The penalties provided in said Title are: 

“(a) For failure to file a return on or before October 1, 
1937; or a corrected or sufficient return within 20 davs after 
the same is required by notice from the Assessor, 10 per 
centum of the tax due, plus additional 5 per centum of the 
tax for each month of delay. 

“(b) For failure to pay the tax when due (one-half dur¬ 
ing October, 1937, and the other half during March, 1938) 1 
per centum per month upon the installment due, which un¬ 
paid installment together with all unpaid penalties thereon 
shall constitute a delinquent tax. 

“(c) For engaging in business without a license under 
! said Title or failure or refusal to file a return or correc¬ 
tion within the time required by the provisions of said Title, 
i or failure to comply with any rule or regulation of the 
Commissioners for the administration or enforcement of 
said Title, a fine of $1,000 for each day of such wrongful 
engaging in business, failure, refusal or violation, upon 
conviction of said offense in the Police Court of the District 
of Columbia. 

“(d) Any wilful, false swearing in any application, re¬ 
turn or affidavit required to be filed under said Title as to 
any material fact therein will be perjury and will be pun¬ 
ished in the manner prescribed by law for such 
37 offense.” 

The above transcript of record of the aforegoing 
statement of evidence in narrative form is hereby ap¬ 
proved. 

NORMAN J MORRISSON 
MORRIS ROSENBERG 
Counsel for Petitioners 

I GLENN LIMMSON 

Counsel for Respondent 


i 
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APPROVED: November 9, 1938 

JO. V. MORGAN 
Member Sole of the Board of 
Tax Appeals of the District 
of Columbia 

38 Board of Tax Appeals for the District of 

Columbia 

Docket No. 22 

Harry Panitz & Wm. D. Katzen trading as Harry Panitz 

& Co. Petitioner 
v. 

District of Columbia, Respondent 
Certificate 

I, Phyllis A. Ragusa, Clerk of the Board of Tax Appeals 
for the District of Columbia, do hereby certify that the fore¬ 
going pages 1 to 38, inclusive, contain and are a true copy 
of the transcript of record, papers and proceedings on file 
and of record in my office as called for by the Designation 
of Record in the Petition for Review in the appeal as above 
numbered and entitled. 

In testimony whereof, I hereunto set my hand and affix 
the seal of the Board of Tax Appeals for the District of 
Columbia this 21st day of November, 1938. 

PHYLLISS A. RAGUSA 
(Seal) Clerk , 

Board of Tax Appeals for the 
District of Columbia 
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NATURE OF THE CASE AND THE DECISION OF THE 
BOARD OF TAX APPEALS FOR THE 
DISTRICT OF COLUMBIA. 

The petitioners, pursuant to the provisions of Section 
6 of Title IX of the District of Columbia Revenue Act 
of 1937 •, as amended, appealed to the Board of Tax 

* Approved May 10, 1938—Chapter 223, Public—No. 519—75th Con¬ 
gress, 3rd Session. 
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Appeals for the District of Columbia, hereinafter some¬ 
times called the “ Board, ” to recover back payment of 
the business privilege tax and penalty erroneously as¬ 
sessed against them for the fiscal year 1937-1938 by the 
District of Columbia, pursuant to Title VI of the Dis¬ 
trict of Columbia Revenue Act of 1937*, hereinafter 
sometimes referred to as the “Revenue Act of 1937”. 
The basis of the petitioners’ appeal was that the gross 
receipts in respect of which the tax was imposed were 
derived exclusively from transactions in interstate com¬ 
merce (2). The Board entered its final decision on 
October 27, 1938, dismissing the proceeding (18) on the 
sole ground that the tax and penalty were not paid in¬ 
voluntarily and that therefore the Board lacked juris¬ 
diction to hear and determine the appeal (17). The 
Board’s position is more fully set forth in its findings 
of fact and opinion (5-15). 

JURISDICTION. 

This proceeding, to review the decision of the Board, 
is taken in accordance with the provisions of Section 4 
of Title IX of the Revenue Act of 1937, as amended, and 
temporary Rule 35 of this Court. The petition for re¬ 
view, which includes the assignment of errors and the 
designation of record, was filed on November 3, 1938 
(18-21), and the transcript of record was filed in this 
Court on December 1, 1938. 

* Approved August 17, 1937—Chapter G90. Public—No. 314—75th 
Congress, 1st Session. 
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QUESTION PRESENTED. 

DID THE BOARD HAVE JURISDICTION UNDER SECTION 6 
OF TITLE IX OF THE REVENUE ACT OF 1937, AS AMENDED, 
TO ENTERTAIN THE PETITIONERS’ APPEAL FROM THE 
ASSESSMENT? 

If the tax and penalty were not paid involuntarily the 
Board had no jurisdiction under Section 6 of Title IX. 
If they w T ere paid involuntarily, it did have jurisdiction. 
The petitioners contend that they were paid under duress 
and compulsion. 

No question has been raised in this case as to the cor¬ 
rectness of the decision of the United States District 
Court for the District of Columbia in the case of District 
Grocery Stores, Inc., vs. District of Columbia (decided 
July 21, 1938) 24 Fed. Supp. 447, which held that Title 
VI of the Revenue Act of 1937 was unconstitutional as 
applied to one engaged solely in interstate commerce; 
nor has any question been raised as to the applicability 
of that decision to the facts of this case. 

STATUTES AND REGULATIONS INVOLVED. 

The tax and penalty in question were assessed under 
Title VI of the Revenue Act of 1937, captioned “Tax 
on Privilege of Doing Business,” the pertinent pro¬ 
visions of which are as follows: 

Section 1(a) defines the term “person” to include 
“any individual * * * (or) co-partnership”; Section 
1(b), the term “taxpayer” to mean “any person liable 
for any tax hereunder”; Section 1(c), the term “Com¬ 
missioners” as “the Commissioners of the District of 
Columbia or their duly authorized representative or rep¬ 
resentatives” ; Section 1(d), the term “business” to 
“include the carrying on or exercising for gain or eco- 
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nomic benefit, either direct or indirect, any trade, busi¬ 
ness * * * or commercial activity f in * * * the Dis¬ 
trict of Columbia * * # ”; and Section 1(e) defines the 
term “gross receipts”. By Section 2, “No person shall 
engage in carrying on business in the District of Colum¬ 
bia after 60 days from the approval of the Act, until July 
1, 1938, without first having obtained a license so to do 
from the Commissioners * * # ” and “The Commission¬ 
ers may, after hearing, revoke any license issued here¬ 
under for failure of the licensee * * * to pay any in¬ 
stallment of tax when due”. By Section 4, “Every per¬ 
son subject to the tax * * * shall, within 30 days after 
the approval of the Act, furnish to the assessor * * * a 
statement under oath showing the gross receipts of the 
taxpayer during the preceding calendar year # * *”. 
Section 5 provides that for “the privilege of engaging 
in business in the District of Columbia, each person so 
engaged shall pay the collector of taxes of the District 
of Columbia for the fiscal year 1937-1938, a tax equal to 
two-fifths of 1 per centum of the gross receipts in excess 
of $2,000 derived from such business for the calendar 
year 1936 * * By Section 7, “The taxes imposed 

• * • shall be due 30 days after the approval of this 
Act and may be paid without penalty # * * in equal 
semiannual installments in the months of September and 
March following. If * * * not paid within the month 
when the same is due, said installments shall thereupon 
be in arrears and delinquent and there shall be added 

* * # a penalty of 1 per centum per month upon the 
amount thereof for the period of such delinquency.” 

By Section 12 “Any person engaging in or carrying 
on business without first having obtained a license so to 


t Italics ours unless otherwise noted. 
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do, or failing or refusing to file a sworn report as re¬ 
quired herein, or to comply with any rule or regulation 
of the Commissioners • # # shall, upon conviction there¬ 
of, be fined not more than $1,000 for each and every fail¬ 
ure, refusal, or violation, and each and every day that 
such failure, refusal, or violation continues shall consti¬ 
tute a separate and distinct offense. All prosecutions 
under this title shall be brought in the police court of 
the District of Columbia * * 

The pertinent regulations promulgated by the Com¬ 
missioners in pursuance of Title VI are set forth in the 
record (30-32), but particular reference should be made 
to the following: 

Section 24 — entitled ‘ ‘ Licenses ’ ’ — paragraph (e): 
“Hearings for revocation of license for failure * * * to 
pay the tax • # * or for any other violation of said 
Title, shall be held by the Assessor * * * who shall after 
consideration of the facts, revoke the license if he shall 
conclude from the facts that the licensee has been guilty 
of any of said violations * # V’ 

Section 26 — entitled ‘ 1 Penalties ’ ’ — paragraph (c): 
“For engaging in business without a license * * * or 
failure # * * to file a return * * * a fine of $1,000 for 
each day of such wrongful engaging in business, [or] 
failure * * • upon conviction of said offense in the 
Police Court of the District of Columbia.’* 

Title IX, added to the Revenue Act of 1937 since the 
payment of the tax and penalty here involved, is cap¬ 
tioned “Tax Appeals”. Section 1 defines certain words 
used in the Title. Section 2 provides for the establish¬ 
ment of the Board of Tax Appeals for the District of 
Columbia. Section 3 applies to taxes paid after the ef- 
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fective date of the Title and provides for an appeal to the 
Board of Tax Appeals from any assessment, upon pay¬ 
ment of the tax, together with any penalties or interest 
thereon under protest in writing. Section 4 provides for 
the review of decisions of the Board by this Court and by 
the Supreme Court of the United States. Section 6, 
which is directly involved in this case, provides: 

4 ‘Sec. 6. Any taxpayer who shall have paid within 
three years immediately preceding the approval of 
this Act any tax to the District involuntarily, and un¬ 
der circumstances which according to law would en¬ 
title such taxpayer to the right to sue at law for the 
recovery of such tax, may within ninety days from 
the approval of this Act, appeal from the imposition 
of such tax in the same manner and to the same extent 
as set forth in Sections 3 and 4 of this title.” 

Section 7 provides for the refund of taxes erroneously 
paid or collected. 


STATEMENT. 

The petitioners are co-partners, engaged since 1917 in 
the business of manufacturing and selling men’s clothing 
at wholesale, and have their place of business in the City 
of Baltimore, State of Maryland (23). They have no 
office, place of business, resident representative or tele¬ 
phone or city directory listing in the District (24). They 
send two of their three salesmen with samples and pic¬ 
tures of styles through the District to solicit orders there. 
These are sent to Baltimore for acceptance. The sales¬ 
man does not know whether or not an order will be ac¬ 
cepted. Acceptance depends upon the credit standing of 
the customer and the amount of material on hand to fulfill 
the order. At times, customers come to Baltimore and 
submit orders. Orders are also received by telephone, 
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telegram and mail. Delivery is made by common carrier 
and payment by the mailing of checks by the customer. 
The petitioners’ business was so carried on during 1936, 
1937 and 1938 in the District of Columbia, as well as else¬ 
where (24-25). 

The petitioners obtained a license. They also filed the 
return required by the Act, under protest (23, 27). The 
assessor, however, imposed the business privilege tax 
upon their District of Columbia receipts of $172,761.79 
and the amount of the tax imposed upon and assessed 
against them, exclusive of the penalty, was $683.06. They 
did not pay the tax when it became due (26, 27, 29). 

By letter dated April 22,1938, they were notified by the 
Assessor to appear before him on “the 29 day of April, 
1938, and show cause, if any you have, why the license 
heretofore issued to you under the provisions of Title VI 
of the District of Columbia Revenue Act of 1937, ap¬ 
proved August 17, 1937, should not be revoked for the 
non-payment of tax imposed by and assessed against you 
under said Title, as provided in said Title” (26, 29-30). 
On April 28, 1938, the day before the scheduled hearing, 
the petitioners by letter acknowledged receipt of the 
notice and enclosed their check in payment of the tax and 
penalty, amounting to $703.56, under protest (27-28).* 

Title IX of the Revenue Act of 1937, as amended, was 
approved on May 16,1938 and, in accordance with Section 
6 of said Title, within 90 days of the approval of the Act, 
the petitioners filed their appeal from the assessment to 
the Board alleging that the tax and penalty were assessed 
in error in that the gross receipts on which the tax was 
computed were derived from transactions in interstate 
commerce (2-3). 
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After testimony was taken, Corporation Counsel of the 
District of Columbia moved to dismiss the proceeding 
before the Board on the ground that the evidence did not 
show that the tax and penalty were paid involuntarily 
and under circumstances that would entitle the petitioners 
to maintain an action at law for their recovery and that 
therefore the Board was without jurisdiction to hear and 
determine the appeal. The Board, by its final decision, 
decided the case in favor of the District of Columbia on 
the ground stated. 

The facts above recited are uncontroverted. 

ARGUMENT. 

THE TAX AND PENALTY WERE PAID INVOLUNTARILY AND 
THEREFORE THE BOARD HAD JURISDICTION TO ENTERTAIN 
THE PETITIONERS' APPEAL FROM THE ASSESSMENT. 

Section 6 of Title IX simply adopts the common law 
rule that payment of an invalid assessment is recoverable, 
if paid involuntarily, that is to say, under duress or com¬ 
pulsion. Ward v. Love County, 253 U. S. 17, 23, 24; At¬ 
chison etc. Railway Co. v. 0 *Connor, 223 U. S. 280; Herold 
v. Kahn, 159 Fed. 608; International Paper Co. v. Burrill, 
260 Fed. 664. 

i The Board held this rule to be inapplicable. It relied 
on cases (7, 12) clearly distinguishable from the case at 
bar. In none of them had the tax collector taken coercive 
steps to enforce payment of the tax. Payment was made 
solely to avoid or lessen the accumulation of a penalty. 
Union Pacific Railroad v. Dodge, 98 U. S. 541, is typical of 
this group of cases. There, prior to the payment of the 
tax, no attempt had been made by the tax collector to seize 
property of the railroad; nor was any notice given that 
such action would be taken. The rule there applied was 
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stated in Georgetown College v. District of Columbia, 
MacArthur and Mackeys Reports (11 D. C.) 43, 46 to be 
“that where a party pays a tax with full knowledge of the 
facts which render it illegal, without any attempt having 
been made by the municipal authorities to enforce its col¬ 
lection, such payment must be deemed voluntary * * V’ 

In the case at bar, the Assessor of the District of Colum¬ 
bia did take steps to enforce payment. After the tax was 
long past due, he sent the petitioners a notice to appear 
at a hearing and show cause why their license should not 
be revoked for non-payment of the tax (29-30) and the 
petitioners, in paying the tax and penalty, stated that they 
had made their return under protest and were paying the 
tax under protest in order to avoid revocation of their 
license (27). 

The Board took the view that since no license could be 
revoked until after a hearing (Section 2 of Title VI), 
there could be no duress or compulsion until the hearing 
was over, at which time the Assessor might or might not 
revoke the license. 

The Board used these words (14-15): 

“It is clear that the revocation provision of Title 
VI was not self-executing, and that no license could 
be revoked until after a hearing and opportunity to 
the taxpayer to show why the license should not be re¬ 
voked. In the present case the petitioners could 
have appeared and contended that they owed no tax 
on the same ground as that set up in the petition 
herein, namely, that their business was not transacted 
in the District*, or that the gross receipts were de- 


* This statement is incorrect. The petitioners did not claim that 
they did no business in the District. Their petition alleged that their 
business in the District is “solely interstate in character”; that they 
“only carry on interstate business in the District” (2). 
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rived from transactions in interstate commerce. If 
after such hearing and appearance the Assessor had 
announced that the license would be revoked unless 
the tax were paid, a payment under those conditions 
would have been involuntary, namely, to save their 
license to do business, which is a property right. U. S. 
ex rel. Daley v. MacFarland, 28 App. D. C. 552, 561. 
The petitioners should have appeared and exhausted 
the remedy afforded by the statute. * * * they had 
no right to assume that the Assessor would cancel 
or revoke the license upon a showing that the tax as¬ 
sessed against them was invalid.” 

i It should be noted that there is no suggestion in the 
Board’s opinion that the statute afforded the petitioners 
any remedy whereby they could have had their amenabil¬ 
ity to the law determined before the initiation of the revo¬ 
cation proceeding. And indeed, there is no basis for 
such a suggestion. 

The petitioners had to secure the license to avoid the 
risk of criminal prosecution, carrying a fine, upon convic¬ 
tion, of as much as $1,000 a day, to which they would have 
been subject under Section 12* for each day they engaged 
in commercial activity in the District without a license. 

They also had to file the return required by the Act, a 
return showing their gross receipts (Section 4), in order 
to avoid the risk of criminal prosecution, also carrying 
a fine, upon conviction, of as much as $1,000 a day for each 
and every day they failed to file such return (Section 12). 

Moreover, unless they filed the required return, they 
ran the further risk of an excessive assessment deter¬ 
mined by the Assessor “from such information as he may 
be able to obtain” (Section 8) and-additional penalties of 


* Unless expressly Indicated references to the statute are to title VI. 
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10% of the tax so determined plus 5% of the tax for “each 
month of delay or fraction thereof” (Section 9). These 
drastic fines and penalties were in addition to the penalty 
of 1% per month imposed by Section 7 for non-payment 
of the tax. 

To avoid these drastic fines and penalties, in the event 
they were ultimately held to be taxable, the petitioners 
wisely, and as the statute intended, secured the license 
and filed the required return under protest. 

Once the required return was filed, a final assessment 
was imposed in ordinary course upon the basis of the 
return, and no remedy was available for challenging this 
assessment. In other words, up to this point, no oppo- 
tunity was afforded the petitioners by the statute to con¬ 
test the assessment. 

If the tax so assessed was not paid, the statute provided 
for the revocation of the license, after hearing (Section 
2; also Regulations, Section 24 (e)). And it is in this 
proceeding that the Board concluded the petitioners were 
afforded a remedy which they should have exhausted be¬ 
fore paying the tax in order to entitle them to proceed un¬ 
der Section 6 of Title IX. 

It is submitted that this conclusion is unsound in that 
it erroneously assumes: (1) that the assessment had not 

become final at the time of the revocation proceeding; (2) 
that it was not mandatory for the Assessor to revoke the 
license after it was established that the tax had not been 
paid; (3) that he could have withheld revocation if he 
was of the opinion that the law could not be validly ap¬ 
plied to transactions in interstate commerce; and (4) that 
the petitioners were exposed to no risk of revocation of 
their license had they unsuccessfully challenged the im¬ 
position of the tax in the revocation proceeding. 
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A. Had the Petitioners Appeared at the Hearing They Coaid Not 
Have Prevented Revocation of Their License . 

By Section 1 (a), “business ’ 9 is defined to include the 
carrying on for gain or economic benefit any business or 
commercial activity in the District, and by Sections 2, 3 
and 5, persons so engaged were obliged to secure the 
license and file the required return. On the basis of such 
return, the tax was imposed and assessed. 

1. This assessment was final and not reviewable by the 
Assessor in the revocation proceeding. Under Section 2 
of the Act, the revocation proceeding was confined solely 
to the question of whether or not a license issued under 
the Act should be revoked for non-payment of the tax. 
And the notice from the Assessor so stated. It required 
the petitioners to appear and show cause why their license 
should not be revoked for “non-payment of the tax im¬ 
posed and assessed” against them under Title VI as pro¬ 
vided in said Title (30). The notice did not state that the 
Assessor would review the imposition of the assessment 
which had already been made against the petitioners. 

The petitioners had the right to assume that Section 2 
and the notice meant what they said. Stowe v. Town of 
&towe, 70 Vt. 609, 614, 41 Atl. 1024, 1025. Consequently, 
had the hearing been held the only issue before the As¬ 
sessor would have been whether or not to revoke the li¬ 
cense for non-payment of the tax which had already been 
imposed. And if the tax in fact had not been paid his 
decision on that issue would have been against the peti¬ 
tioners and their license would have been revoked. 

2. Even if the Assessor was empowered to review the 
assessment, Section 24 (e) of the regulations made it 
mandatory upon him to revoke the license if he found as a 
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fact that the petitioners were engaged in commercial 
activity in the District and had not paid the tax. 

This regulation provided that hearings for revocation 
of license for failure to pay the tax “shall be held by the 
Assessor * * * who shall after the consideration of the 
facts, revoke the license if he shall conclude from the facts 
that the licensee’’ had failed to pay the tax (31). 

The uncontroverted facts before him would have been 
(1) that the petitioners’ salesmen solicited orders in the 
District, sent them to Baltimore for approval and if they 
were accepted, the merchandise was sent by common car¬ 
rier and payment received by mail; and (2) that the peti¬ 
tioners had not paid the tax which had already been im¬ 
posed upon and assessed against them. On this record he 
would have been bound to rule that they were engaged in 
commercial activity in the District and were therefore 
subject to the tax, and it then w r ould have become his man¬ 
datory duty under Section 24 (e) of the regulations to re¬ 
voke the license. Under the circumstances of this case, 
the regulation left him no choice. 

3. Finally the Assessor had no power or authority to 
consider the sole ground of defense of the petitioners, 
namely, that the tax could not be constitutionally imposed 
in respect of receipts derived from transactions in inter¬ 
state commerce. 

It does not lie within the province of a tax collector to 
declare a statute imposing an assessment unconstitu¬ 
tional. He is not authorized or required to adjudicate the 
law and must perform his duties as prescribed by the law 
until in a proper proceeding its constitutionality is judi¬ 
cially passed upon. Smyth v. Titcomh, 31 Me. 272, 285, 
286; U. S. ex rel. Schumacher v. Marble, 14 D. C. Reports 
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(3 Mackey) 32,49, where the court, in compelling the Com¬ 
missioner of Patents to carry out his duties under an Act 
of Congress which he believed to be unconstitutional, 
said: 

“We do not think it lies in the mouth of a govern¬ 
ment official to call in question the constitutionality 
of a law directing him to perform a purely ministerial 

dutv.” 

*> 

The Attorney General of the United States also adopted 
this principle in an opinion dealing with the collection of 
taxes under the Agricultural Adjustment Act, before its 
validity was passed upon by the Supreme Court. 38 Op. 
Att’nys General, 252, 253, 255. 

i Moreover, the plain provisions of Section 24 (e) of the 
regulations limited the functions of the Assessor in a 
revocation proceeding to a consideration of the facts only. 

For these reasons, the hearing before the Assessor 
would have been a useless formality, one which the law 
does not require, Colton v. Drovers’ Building Ass’n., 90 
Md. 85, 89-90, 43 Atl. 23, 24-25. After receipt of the 
notice of hearing, revocation of the license was a foregone 
conclusion, unless the tax was paid. Forfeiture of the 
license was as certain of execution as it was in the case of 
Atchison etc. Railway Co. v. O'Connor, 223 U. S. 280, 
supra, which the Board sought to distinguish. 

Like in the case of Ward v. Love County, 253 U. S. 17, 
23, supra, where no self-executing forfeiture was involved, 
the payment was under duress, for the petitioners before 
the hearing were put to the choice of paying the tax or 
losing their property. 

i In the case of Stratton v. St. Louis etc. Railway Co., 
284 U. S. 530, 532, where in denying the right of a taxpayer 


to enjoin the collection of a tax on the ground that the 
remedy at law was adequate, Mr. Justice Stone said: 

“Recovery of the tax may not be had even though 
illegally exacted, unless its payment is procured by 
duress. • # * But where the payment is of a corpo¬ 
rate franchise tax, like the present, made to avoid 
forfeiture of the franchise, which would result from 
non-payment, there is such duress as entitles the tax¬ 
payer to recover.’’ 

B. Whether or Not Revocation of the License Was Mandatory 
Under the Circumstances of This Case, the Payment of the Tax Was 
Nonetheless Involuntary Because the Petitioners Were Not Required 
to Run the Risk of Having Their License Revoked and Business 
Injured. 

At the time of payment the view was entertained by 
some that Congress had the power to impose and did im¬ 
pose the tax in question upon those engaged in interstate 
commerce in the District and the District itself adhered 
to that view until it was rejected on July 21,1938 in the 
case of District Grocery Stores, Inc. v. District of Colum¬ 
bia,, 24 Fed. Supp. 447. 

It would therefore appear that if the petitioners had 
answered the order to show cause on April 29th, 1938, as 
required, there was little likelihood that their contention 
would have been upheld. 

But whether or not they would have prevailed, if they 
had submitted to the Assessor, in the revocation pro¬ 
ceeding, the question of whether they were subject to 
the tax, they ran the risk of losing. And had they lost, 
there is nothing in the statute or the regulations to indi¬ 
cate that the Assessor was then authorized to permit 
them to purge themselves of the violation by then pay¬ 
ing the tax, as suggested in the Board’s opinion (14-15). 
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On the contrary, the Regulation clearly provided that 
if they were found guilty of violating the statute, it was 
mandatory upon the Assessor to revoke their license. 

But even if it was within the discretion of the Asses¬ 
sor to permit them to purge themselves of the violation 
by paying the tax, they were subject to his mercy for 

there was no certaintv that he would accord them this 

* 

privilege. 

It follows that, whether or not revocation was manda¬ 
tory in the event their contention did not prevail, at 
least the possible price of defeat was (a) forfeiture of 
their license to do business in the District, a valuable 
property right, U. S. ex rel. Daley v. MacFarland, 28 
App. D. C. 552, 561; Dorchy v. Kansas , 272 U. S. 306, 311; 
(b) payment of an additional penalty at the rate of 12% 
per annum and (c) possible fine of $1,000 a day if they 
continued to solicit orders in the District without a 
license. 

Since there was no certainty of their ultimate success, 
they were not required to expose themselves to so great 
a risk, and in paying the tax under such circumstances, 
they acted under compulsion and duress. Atchison etc. 
Railway v. O’Connor, 223 U. S. 280, supra. 

I The Board attempted to distinguish the Atchison case 
on the ground that the forfeiture provisions of the stat¬ 
ute there involved were self-executing. However, the 
case was not decided on that ground. The court, through 
Mr. Justice Holmes, took the view that compulsion ex¬ 
isted whether or not the forfeiture provisions were self¬ 
executing (p. 286): 

“In this case the law, beside giving an action of 
debt to the State, provides that every corporation 
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that fails to pay the tax shall forfeit its right to do 
business within the State until the tax is paid, and 
also shall pay a penalty of 10 per cent for every six 
months or fractional part of six months of default 
after May 1 of each year. It may be that the for¬ 
feiture of the right to do business would not be au¬ 
thoritatively established except by a quo warranto 
provided for in the following section, but before or 
without the proceeding, the effect of the forfeiture 
clause upon the plaintiff’s subsequent contracts and 
business might be serious (see Ludwig v. Western 
U. Teleg. Co., 216 U. S. 146), and in any event the 
penalty w^ould go on accruing during all the time 
that might be spent before the validity of the de¬ 
fence could be adjudged. As appears from the de¬ 
cision below, the plaintiff could have had no cer¬ 
tainty of ultimate success, and we are of opinion that 
it was not called upon to take the risk of having its 
contracts disputed and its business injured, and of 
finding the tax more or less nearly doubled in case 
it finally had to pay. In other words, we are of opin¬ 
ion that the payment was made under duress.” 

It should also be observed that there was no provision 
in the statute for judicial review of the action of the 
Assessor, had he revoked the license. 

Under such circumstances, if a challenged tax is paid, 
the applicable rule is stated in 3 Cooley on Taxation (4th 
ed.) Sec. 1284, page 2574, as follows: 

“* * * the general rule is that if the tax officer 
has power to seize or detain the property of the tax¬ 
payer without a resort to regular judicial proceed¬ 
ings, payment of the tax to recover or retain the 
property is not voluntary.” 
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On the contrary, the Regulation clearly provided that 
if they were found guilty of violating the statute, it was 
mandatory upon the Assessor to revoke their license. 

But even if it was within the discretion of the Asses¬ 
sor to permit them to purge themselves of the violation 
by paying the tax, they were subject to his mercy for 
there was no certainty that he would accord them this 
privilege. 

| It follows that, whether or not revocation was manda¬ 
tory in the event their contention did not prevail, at 
least the possible price of defeat was (a) forfeiture of 
their license to do business in the District, a valuable 
property right, U. S. ex rel. Daley v. MacFarland, 28 
App. D. C. 552, 561; Dorchy v. Kansas, 272 U. S. 306, 311; 
(b) payment of an additional penalty at the rate of 12% 
per annum and (c) possible fine of $1,000 a day if they 
continued to solicit orders in the District without a 
license. 

Since there was no certainty of their ultimate success, 
they were not required to expose themselves to so great 
a risk, and in paying the tax under such circumstances, 
they acted under compulsion and duress. Atchison etc. 
Railway v. O’Connor, 223 U. S. 280, supra. 

The Board attempted to distinguish the Atchison case 
on the ground that the forfeiture provisions of the stat¬ 
ute there involved were self-executing. However, the 
case was not decided on that ground. The court, through 
Mr. Justice Holmes, took the view that compulsion ex¬ 
isted whether or not the forfeiture provisions were self¬ 
executing (p. 286): 

“In this case the law, beside giving an action of 
debt to the State, provides that every corporation 
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that fails to pay the tax shall forfeit its right to do 
business within the State until the tax is paid, and 
also shall pay a penalty of 10 per cent for every six 
months or fractional part of six months of default 
after May 1 of each year. It may be that the for - 
feiture of the right to do business would not be au¬ 
thoritatively established except by a quo warranto 
provided for in the following section, but before or 
without the proceeding, the effect of the forfeiture 
clause upon the plaintiff’s subsequent contracts and 
business might be serious (see Ludwig v. Western 
U. Teleg. Co., 216 U. S. 146), and in any event the 
penalty would go on accruing during all the time 
that might be spent before the validity of the de¬ 
fence could be adjudged. As appears from the de¬ 
cision below, the plaintiff could have had no cer¬ 
tainty of ultimate success, and we are of opinion that 
it was not called upon to take the risk of having its 
contracts disputed and its business injured, and of 
finding the tax more or less nearly doubled in case 
it finally had to pay. In other words, we are of opin¬ 
ion that the payment was made under duress.” 

It should also be observed that there was no provision 
in the statute for judicial review of the action of the 
Assessor, had he revoked the license. 

Under such circumstances, if a challenged tax is paid, 
the applicable rule is stated in 3 Cooley on Taxation (4th 
ed.) Sec. 1284, page 2574, as follows: 

“* * * the general rule is that if the tax officer 
has power to seize or detain the property of the tax¬ 
payer without a resort to regular judicial proceed¬ 
ings, payment of the tax to recover or retain the 
property is not voluntary.” 
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And in Atchison etc. Railway Co. v. O’Connor, 223 U. S. 
280, 285-286, supra, it is said: 

“It is reasonable that a man who denies the legal¬ 
ity of a tax should have a clear and certain remedy. 
* * * But even if the state is driven to an action, 
if at the same time the citizen is put at a serious 
disadvantage in the assertion of his legal, in this 
case of his constitutional, rights, by defence in the 
suit, justice may require that he should be at liberty 
to avoid those disadvantages by paying promptly 
and bringing suit on his side. He is entitled to as¬ 
sert his supposed right on reasonably equal terms.” 

When, in the revocation proceeding, the petitioners 
were given their first opportunity to be heard with respect 
to the assessment, they were confronted with this situ¬ 
ation : 

1 (1) A final assessment, which had been imposed against 
them under a law taxing those engaged in commercial 
activity in the District. 

(2) The fact that the solicitation of orders by their 
salesmen in the District was such commercial activity. 

• (3) A regulation which on its face did not give the 
Assessor the power to review the assessment or to rule 
upon the constitutionality of the law as applied to trans¬ 
actions in interstate commerce. 

(4) Serious doubt that the Assessor would rule in 
their favor, even if it be assumed that he had the power 
to review the assessment and declare the law unconsti¬ 
tutional as applied to transactions in interstate com¬ 
merce. 

(5) A regulation which on its face made forfeiture of 
their license to do business in the District mandatory 
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upon the Assessor if they contested the Assessor’s de¬ 
mand for payment and he ruled against them at the 
hearing; and 

(6) No right of appeal of or review in the event their 
license was revoked. 

Under the circumstances, payment was the only course 
that the petitioners could safely adopt. In yielding to 
the Assessor’s demand for payment, they acted under 
compulsion and the payment was involuntary both in law 
and in fact. 


Summary. 

The Board’s conclusion is that “the petitioners could 
have appeared and contended that they owed no tax on 
the * * * ground * * * set up in the petition * * *; (that 
they) should have appeared and exhausted the remedy 
afforded by the statute.” In support of this conclu¬ 
sion, the Board cited a number of state court decisions 
(14), in which the statutory remedy was adequate or 
was assumed to be adequate. But, as has been shown, 
the petitioners could not have prevented revocation of 
their license had they appeared and therefore the stat¬ 
ute and regulations here involved afforded them no 
remedy at all. 

However, even if the revocation proceeding afforded 
the petitioners a remedy (and we deny that it did), 
it was not a “clear and certain remedy” and did not 
permit them to assert “their supposed right on reason¬ 
ably equal terms” (Atchison case, supra) in that it re¬ 
quired them to expose themselves to the serious risks 
of losing their right to do business and of other drastic 
fines and penalties in the event they were unsuccessful. 
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CONCLUSION. 

The decision of the Board should be reversed. 

Respectfully submitted, 

FRED W. WEITZEL, 

NORMAN J. MORRISSON, 
MORRIS ROSENBERG, 

Counsel for the Petitioners. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 

October Term, 193S 


No. 7294 


HARRY PANITZ and WILLIAM D. KATZEN, Co-partners, 
Trading as HARRY PANITZ & COMPANY, Petitioners, 

vs. 

DISTRICT OF COLUMBIA, Respondent. 


BRIEF ON BEHALF OF RESPONDENT 


STATEMENT OF THE CASE 

This is an appeal under the provisions of Title IX of the 
Act of Congress entitled “An Act To Amend the District of 
Columbia Revenue Act of 1937, and for other purposes,” ap¬ 
proved May 16, 1938, from a decision of the Board of Tax 
Appeals for the District of Columbia dismissing petitioners’ 
appeal upon failure to prove that the taxes here in question 
were paid involuntarily and under circumstances which accord¬ 
ing to law would entitle the taxpayer to the right to sue at 
law for the recovery of such tax. 

Section 6 of Title IX, supra , provides: 

“Any taxpayer who shall have paid within three years 
immediately preceding the approval of this Act any tax 
to the District involuntarily, and under circumstances 
which according to law would entitle such taxpayer to 
the right to sue at law for the recovery of such tax, may 
within ninety days from the approval of this Act, appeal 
from the imposition of such tax in the same manner and 
to the same extent as set forth in sections 3 and 4 of this 
title.” 

The assessment of the business privilege tax against the 
petitioners for the fiscal year ending June 30, 1938, was made 
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on December 1, 1937 (Rec. p. 25). Section 7 of Title VI— 
Tax on Privilege of Doing Business—of the District of Co¬ 
lumbia Revenue Act of 1937, approved August 17, 1937, 50 
Stat. 693, Sec. 970, Title 20, D.C. Code 1929, Supplement 
III, provides that taxes imposed by said title shall be due 
thirty days after the approval of the Act and might be paid 
without penalty to the Collector of Taxes of the District of 
Columbia in equal semi-annual installments in the months of 
September and March following. Whenever an assessment 
was not made until after September, 1937, the taxpayer was 
allowed 10 days from the date of the mailing of the bill with¬ 
in which payment of any amount then due might be made 
without penalty (Rec. p. 25). Therefore, the first half of the 
taxes here in question could have been paid without penalty on 
or before December 10, 1937; the second half of such taxes 
could have been paid without penalty any time on or before 
March 31, 193S. Section 7 of Title VI, supra, further pro¬ 
vides that: 

“If either of said installments shall not be paid within 
the month when the same is due, said installment shall 
thereupon be in arrears and delinquent and there shall 
be added and collected to said tax a penalty of 1 per 
centum per month upon the amount thereof for the 
period of such delinquency, and said installment with 
the penalties thereon shall constitute a delinquent tax.” 

In Section 2 of Title VI, supra , it is provided that: 

“The Commissioners may, after hearing, revoke any 
license issued hereunder for failure of the licensee to file 
a return or corrected return within the time required by 
this title or to pay any installment of tax when due.” 

Section 24 (e) of Regulations for the Administration and 
Enforcement of Title VI, promulgated by the Commissioners 
on September 8, 1937, provides as follows: 

“Hearings for revocation of license for failure to file a 
return or a corrected return as required by said Title, or 
to pay the tax provided therein, or for any other violation 
of said Title, shall be held by the Assessor, as representa¬ 
tive of the Commissioners, who shall after the consider¬ 
ation of the facts, revoke the license if he shall conclude 
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from the facts that the licensee has been guilty of any of 
said violations. Notice of said hearing shall be given by 
mailing the same to licensee by registered mail five (5) 
days before the date of said hearing at the address given 
by the licensee in his application, which notice shall state 
the hour, day and place of said hearing, and the grounds 
for revocation of the license. Such hearing may be con¬ 
tinued by the Assessor in his discretion for cause shown.” 
(Rec. pp. 31, 32.) 

On April 22, 193S, no portion of the tax having been paid, 
petitioners were notified to appear before the Assessor of the 
District of Columbia on April 29, 193S, and show cause, if 
any they had, why the license theretofore issued to them under 
the provisions of Title VI. supra, should not be revoked for 
nonpayment of the tax assessed against them under said Title 
(Rec. pp. 29, 30). On April 28, 1938, the day before the 
scheduled hearing, the petitioners by letter acknowledged re¬ 
ceipt of the notice and enclosed their check in payment of 
the tax and penalties, under protest (Rec. pp. 27, 28). 

ARGUMENT 

It is firmly established that taxes voluntarily paid cannot 
be recovered back, and payments with knowledge and with¬ 
out compulsion are voluntary. 

Union Pac. R. Co. v. Dodge County, 98 U.S. 541, 25 L. Ed. 
196; 

Chesebrough v. United States, 192 U.S. 253; 

Heckman & Co. v. 7. S. Dawes & Son Co. Inc., 56 App. D.C. 
213, 12 F. (2d) 154; 

Blanks v. Hazen, 66 App. D.C. 118, 85 F. (2d) 284; 

Georgetown College v. District of Columbia, MacArthur 
and Mackey’s Rep. (11 D.C.) 43; 

Security Nat. Bank of Watertown, S. D. v. Young, 55 F. 
(2d) 616; 

Fox v. Edwards, 2S7 F. 669, 34 A.L.R. 973; 

Warner v. Walsh, 27 F. (2d) 952. 954; 

Phillips v. City of Portsmouth, 115 Va. ISO; 7S S.E. 651; 

It is equally well established that the mere statement that 
the tax was paid under protest is not sufficient to make it an 
involuntary payment. 
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Goar, Scott & Co. v. Shannon , 223 U.S. 468; 

Union Pac. R. Co. v. Dodge County, supra; 

Security Nat. Bank of Watertown, S. D. v. Young, supra; 

Blanks v. Hazen, supra; 

Georgetown College v. District of Columbia, supra; 

Beck v. State, 196 Wise. 242. 219 N.W. 197, certiorari de¬ 
nied 278 U.S. 639. 

Generally, as to what constitutes voluntary payment, see: 

Cooley on Taxation. 4th Ed.. Vol. 3. p. 2566. et seq.; 

21 R.C.L.. et seq.; 

Dillon. Municipal Corporations. 5th Ed., Vol. 4. p. 2831. et 
seq.; 

61 Corpus Juris 986. where the writer states: 

“A payment is voluntary, in the sense that no action 
lies to recover back the amount not only where it is made 
willingly and without objection, but in all cases where 
there is no compulsion or duress, or any immediate and 
urgent necessity therefor, as a means of preventing an 
immediate seizure of the taxpayer’s person or property, 
or of releasing his person or property from existing de¬ 
tention.” 

citing, among other cases. Union Pac. R. Co. v. Dodge County , 
supra, and Heckman & Co. v. I. S. Dawes & Son Co. Inc., 
supra. 

Continuing on Page 9SS, the author says: 

“To render a payment compulsory such pressure must 
be brought to bear on the taxpayer as to interfere with 
the free enjoyment of his rights of person or property, 
and the compulsion must furnish the motive for the pay¬ 
ment. There is duress in this sense when the taxpayer 
has been placed under arrest, or when there has been a 
distraint or seizure of his chattels, for the purpose of com¬ 
pelling him to pay the tax. A tax legally due cannot be 
recovered back, even though the taxpayer was illegally 
arrested to enforce payment.” 

Since there is no statute in the District of Columbia de¬ 
fining the circumstances under which payment of taxes must 
be made to entitle the taxpayer to the right to sue at law for 
the recovery thereof, any right of recovery of such taxes 
must be under the common law rule. See Brunson v. Craw - 
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ford County Levee Dist., 101 Ark. 24, 153 S.W. 828, 44 L.R.A, 
(N.S.) 293, 295. 

It is universally conceded that the common law rule gov¬ 
erning the right to sue at law for the recovery of taxes is ac¬ 
curately stated in the case of Union Pac. R. Co. v. Dodge 
County, supra. See Dillon, Municipal Corporations, 5th Ed. 
Vol. IV, Sec. 1624. In the most recent decision in this juris¬ 
diction, Blanks v. Hazen, supra, this Court quoted at length 
from the Union Pacific case and held that the right of re¬ 
covery in this jurisdiction must be under the common law 
rule there laid down. In the Union Pacific case the railroad 
company had paid taxes on lands owned in Dodge County. 
At the time the payments were made, the company filed with 
the treasurer a notice in writing that it protested against the 
taxes paid, for the reason that they were illegally and wrong¬ 
fully assessed and levied, and were wholly unauthorized by 
law, and that suit would be instituted to recover back the 
money paid. In holding that the payment was not made 
under compulsion, the Supreme Court adopted the language 
of the Court in the case of Wabaunsee Co. v. Walker, 8 Kans. 
431, holding: 

“Where a party pays an illegal demand with a full 
knowledge of all the facts which render such demand il¬ 
legal, without an immediate and urgent necessity there¬ 
for, or unless to release his person or property from de¬ 
tention, or to prevent an immediate seizure of his person 
or property, such payment must be deemed voluntary and 
cannot be recovered back. And the fact that the party 
at the time of making the payment files a written pro¬ 
test does not make the payment involuntary.” 

The Court continued: 

“The real question in this case is, whether there was 
such an immediate and urgent necessity for the payment 
of the taxes in controversy as to imply that it was made 
upon compulsion. The treasurer had a warrant in his 
hands which would have authorized him to seize the goods 
of the company to enforce the collection. This warrant 
was in the nature of an execution running against the 
property of the parties charged with taxes upon the lists 
it accompanied, and no opportunity had been afforded 
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the parties of obtaining a judicial decision of the question 
of their liability. As to this class of cases Chief Justice 
Shaw states the rule in Preston v. Boston, 12 Pick., 14. 
as follows: ‘When, therefore, a party not liable to tax¬ 
ation is called upon peremptorily to pay upon such a 
warrant, and he can save himself and his property in no 
other way than by paying the illegal demand, he may 
give notice that he so pays it by duress and not volun¬ 
tarily, and by showing that he is not liable, recover it 
back as money had and received.’ ” 

In the instant case there are only two circumstances which 
might possibly be construed as making the payment in ques¬ 
tion under compulsion or duress, namely, (1) the pecuniary 
penalties provided in Section 7, supra, for failure to pay the 
tax within the time allowed, and (2) apprehension created by 
the Assessor’s notice to appear on April 29, 1938, and show 
cause wdiy the license theretofore issued to petitioners should 
not be revoked for nonpayment of the tax. 

Payments of taxes made merely to avoid liability for pecu¬ 
niary penalties are not under such duress as to render them 
involuntary. 

United States v. New York and C. M. S. S. Co., 200 U.S. 
488; 

Security Nat. Bank of Watertown, S. D. v. Young, supra; 

Phillips v. City of Portsmouth, supra; 

Richardson Lubricating Co. v. Kinney, 337 Ill. 122, 168 N.E. 

886 ; 

Beck v. State, supra; 

Morris v. Mayor and C. C. of Balt. 5 Gill (Md.) 244; 

Haven v. New York, 67 App. Div. 90, 73 N.Y. Supp. 678 
(affirmed in 173 N.Y. 611. 66 N.E. 1110); 

Peninsular Iron Co. v. Town of Crystal Falls, 60 Mich. 79. 
26 N.W. 840; 

Covington v. Lovell and B. Tob. Co., 204 Ky. 40, 263 S.W. 
676; 

City of Morganfield v. Wathen, 202 Ky. 641, 261 S.W. 12; 

Cincinnati N. O. and T. P. R. Co. v. Hamilton County, 120 
Tenn. 1, 113 S.W. 361; 

Nashville, C. & St. L. Ry. Co. v. Marion County, 120 Tenn. 
347, 108 S.W. 1058. 
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In the case of Security Nat. Bank of Watertown, S. D. v. 
Young, supra, the Circuit Court of Appeals for the Eighth 
Circuit, in denying the right to recover taxes paid under pro¬ 
test and to avoid penalties, fees, etc., imposed by the South 
Dakota statute, said: 

“* * * There is no right at common law to recover 
taxes paid simply under protest. * * * 

****** 

“It remains to consider whether the taxes paid were 
involuntary, in the sense that their payment was exacted 
by coercion and duress. The complaint contains no al¬ 
legations that any taxing officer was armed with tax war¬ 
rant or other process, that there was any threat to seize 
upon any of plaintiff’s property, or cast a cloud upon the 
title to its property or imprison any of its officers. The 
only claim of duress or coercion is that the payments in¬ 
volved were made through the coercion and duress of the 
South Dakota statute. The allegation is that the taxes 
have been ‘paid by said bank under the duress and com¬ 
pulsion of the laws of the State of South Dakota.’ It 
is alleged that the law of South Dakota provided that, if 
the tax on personal property should not be paid when 
due, it should be collected through the sheriff, and that, 
in addition to other large and burdensome fees and mile¬ 
age chargeable and collectible by the sheriff, there might 
be added to such taxes a penalty of 15 per cent of the 
amount due. To hold that the provisions of the statute 
constituted a constructive duress or coercion would in 
effect render the payment of practically all taxes invol¬ 
untary and subject to be recovered back. As said by the 
Supreme Court of Virginia in Phillips v. City of Ports¬ 
mouth. 115 Va. 180, 78 S.E. 651, 655: ‘To hold that the 
imposition of a penalty which is designed to accelerate 
the prompt payment of taxes constitutes a duress would 
be to render the payment of the great bulk of our taxes 
involuntary and subject to be recovered back.’ 

“True, it is alleged that the taxes were paid under pro¬ 
test. but this is not sufficient to save the payment from 
being voluntary in the sense which bars a recovery of the 
taxes paid, if it was not made under any duress, compul¬ 
sion, or threats, or under the pressure of process immedi¬ 
ately available for the forcible collection of the tax. Rail¬ 
road Co. v. Dodge County Commissioners, 98 U.S. 541, 
25 L. Ed. 196; Gaar, Scott & Co. v. Shannon, 223 U.S. 
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468, 32 S. Ct. 236, 56 L. Ed. 510; United States v. New 
York & Cuba Mail S. S. Co., 200 U.S. 488, 26 S. Ct. 327, 
50 L. Ed. 569; Chesebrough v. United States. 192 U.S. 
253. 24 S. Ct. 262, 48 L. Ed. 432; Steffen v. State, 19 S.D. 
314. 103 N.W. 44; Dexter v. Boston, 176 Mass. 247. 57 
X.E. 379, 79 Am. St. Rep. 306; Flower v. Lance, 59 N.Y. 
603; Williams v. Merritt, 152 Mich. 621. 116 N.W. 386; 
Oakland Cemetery Ass’n v. Ramsey Countv, 9S Minn. 
404. 108 N.W. 857, 109 N.W. 237. 116 Am. St. Rep. 377. 
* * * The payments were therefore voluntary, and the 
most that can be claimed for the plaintiff is that it was 
mistaken as to the law. But taxes voluntarily paid under a 
mistake of law cannot be recovered back. San Francisco 
& N. R. Co. v. Dinwiddie (C.C.) 13 F. 798; Carr v. City 
of Memphis (C.C.A.) 22 F. (2d) 678; C. & J. Michel 
Brewing Co. v. State, 19 S.D. 302, 103 N.W. 40; 70 L.R.A. 
911; Steffen v. State, 19 S.D. 314. 103 N.W. 44; Yates v. 
Royal Ins. Co., 200 Ill. 202, 65 N.E. 726; Volume 3, 
Cooley. Taxation (4th Ed.) Para. 1294/’ 

In support of the contention that in paying the tax in ques¬ 
tion they acted under compulsion and duress petitioners rely 
on the case of Atchison, Etc. Ry. Co. v. O’Connor, 223 U.S. 280. 
and contend that the Supreme Court there took the view that 
compulsion existed whether or not the forfeiture provisions 
of the Colorado statute were self-executing. In that case the 
plaintiff sought to recover money paid to the State of Colo¬ 
rado as taxes upon its capital stock. The statute provided 
that every corporation that failed to pay the tax would forfeit 
its right to do business within the state until the tax was paid, 
and also pay a penalty of ten per cent for every six months 
or fractional part of six months of default after May 1 of each 
year. The Court pointed out that “the effect of the forfeiture 
clause upon plaintiff’s subsequent contracts and business 
might be serious” and stated; “* * * we are of opinion that 
it was not called upon to take the risk of having its contracts 
disputed and its business injured and of finding the tax more 
or less nearly doubled in case it finally had to pay. In other 
words, we are of opinion that the payment was made under 
duress. See Goar, Scott & Co. v. Shannon, decided this day, 
post. p. 46S.” The case relied on involved a suit to recover 
taxes paid under protest to the State of Texas. The statute 
provided that if the tax was not paid by May 1st a penalty of 
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twenty-five per cent should be added, and if not paid by July 
1st the permit to do business in the state should be forfeited 
“without judicial ascertainment’’ and the company deprived 
of the right to sue in the courts. The plaintiff alleged that the 
Secretary of State had mailed to the company a circular 
calling attention to the provisions of the act and, under duress 
of this statute, the company had, before May 1st, paid the 
tax demanded under protest and with written notice that it 
reserved the right to sue for the recovery of the amount ex¬ 
acted by an unconstitutional law. The Court of Appeals of 
Texas sustained defendant’s demurrer to the complaint. In 
affirming the judgment of the Court of Appeals, the Supreme 
Court stated: 

“2. Neither a statute imposing a tax, nor the execution 
thereunder, nor a mere demand for payment, is treated 
as duress. It does not necessarily follow that there will 
be a levy on goods. Or, if there is, the citizen, to avoid 
the consequences of the levy, may pay the money, regain 
the use of his property and maintain a suit for the re¬ 
covery of what has been exacted from him. The legal 
remedy redresses the wrong. But he has the same right 
to sue if he pays under compulsion of a statute, whose 
self-executing provisions amount to duress. An act which 
declares that where the franchise tax is not paid by a 
given date a penalty of twenty-five per cent shall be in¬ 
curred, the license of the company shall be cancelled, and 
the right to sue shall be lost, operates much more as 
duress, than a levy on a limited amount of property. 
Payment to avoid such consequences is not voluntary 
but compulsory, and may be recovered back * * 

“3. If. therefore, the plaintiff had been included in 
the class to which this statute applied, and, under the 
duress of its automatically enforced provisions, had paid 
the tax to avoid the disruption of its business, it could 
have maintained an action to recover the amount thus 
exacted. ” (Italics added.) 

It is therefore apparent that the duress in the Atchison Ry. 
case, supra, was the self-executing statutory provision under 
which the company ran the risk of having its contracts dis¬ 
puted and its business injured. In the Gaar, Scott case, supra, 
decided the same day, where payment was made under written 
protest and notice that the taxpayer reserved the right to sue. 
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the payment was held to be voluntary and recovery was 
denied. 

There are no self-executing provisions in the District statute. 
By failing or refusing to pay the business privilege tax peti¬ 
tioners would have run no risk of having their contracts dis¬ 
puted or their business injured in any way. 

At the time the payment in question was made no District 
official had any authority to revoke petitioners’ license and no 
legal threat to revoke could have been made until after the 
time set for hearing. Even if the Assessor’s notice could be 
construed as a threat to revoke petitioners’ license such threat 
could not possibly constitute compulsion until such time as 
the Assessor had authority to carry it out. In any event, mere 
apprehension that a license will be revoked is not duress. 

Standard Oil Co. v. Bollinger, 348 Ill. 82. 180 N.E. 396; 

Strachen Shipping Co. v. Savannah, 168 Ga. 309, 147 S.E. 
55; 

Sims v. Mer Rouge, 141 La. 91. 74 So. 706; 

Schoenfeld v. Bradford, 16 Pa. Supr. Ct. 165; 

Cahaba v. Burnett, 34 Ala. 400; 

Ligonier v. Ackerman, 46 Ind. 552, 15 Am. Rep. 323. 

In Cincinnati N. O. and T. P. R. Co. v. Hamilton County, 
supra, the statute required that the taxes remaining unpaid 
on the date when they became delinquent “shall be immedi¬ 
ately collected by distress and sale,” and the payment was 
made on the last day before the same became delinquent and 
enforceable, for the purpose, not only of avoiding dis¬ 
tress, but of preventing the attachment of a penalty of 1 per 
cent per month, and interest on the next day. It was con¬ 
tended by counsel in that case that the taxpayer was not re¬ 
quired to wait until the penalty had accrued against him, and 
distress warrants actually placed in the hands of the collecting 
officer, but that with these conditions imminent, and under 
the mandatory provisions of the statute, inevitable, in the 
absence of payment, a payment to prevent the same from oc- 
curing was not voluntary, but upon coercion. The Court, 
however, overruled this contention, because of the fact that 
the payment was not made to release the person or property 
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of the taxpayer, and that the collecting officer had no power 
to enforce payment at the moment the payment was made. 

Petitioners contend that their appearance at the hearing 
before the Assessor would have been a futile gesture and that 
they were not required to exhaust this remedy specifically 
provided by the statute. In support of this contention they 
argue that the Assessor was without authority to exercise any 
discretion and even if they had appeared at the hearing it was 
mandatory that the Assessor revoke their license if the tax 
was not paid. Neither the Act nor the Regulations preclude 
a reconsideration of the assessment or make it mandatory that 
the license be revoked. 

In Section 2 of Title VI, supra, it is provided that the As¬ 
sessor may revoke any license for failure to pay any install¬ 
ment of tax when due. Section 24 (e) of the Regulations, 
supra, provides that the Assessor shall, after consideration of 
the facts, revoke the license if he shall conclude that the li¬ 
censee has been guilty of any of the violations therein referred 
to. No action could have been taken by the Assessor until 
after he had considered the facts and concluded therefrom 
that petitioners had been guilty of some violation of the pro¬ 
visions of Title VI. He was not only authorized but required 
to consider all facts presented by petitioners. He could have 
determined from the facts that petitioners were engaged in no 
business in the District of Columbia or were so engaged to a 
lesser extent than they had reported and, after having so 
determined, could have determined that no tax was due, that 
a tax in a different amount was due or could have, for some 
other reason, determined not to revoke petitioners’ license. 

In any event, the statute specifically provides an adminis¬ 
trative remedy and it was the duty of the petitioners to ex¬ 
haust that remedy before seeking any other remedy. And 
their failure to exhaust the remedy provided cannot be ex¬ 
cused by their contention that the hearing before the Assessor 
would have been a futile gesture. Red River Broadcasting Co . 

v. Federal C. Commission, - App. D.C. -, 98 F. 

(2d) 282; Mallory Coal Co. v. Nat. Bit. Coal Com’m.., - 
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Court said: 
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, 99 F. (2d) 399. In the former case this 


“Appellant seeks further to excuse its failure, affirma¬ 
tively to seek administrative relief, by contending that, 
even if it had attempted to do so, its request would have 
been denied; consequently, that its attempt would have 
been a futile and useless gesture. We cannot assume that 
consequence. If under such circumstances relief had been 
sought and denied, then there would have been a basis 
for appeal. As was said by the Supreme Court in High¬ 
land Farms Dairy v. Agnew, 300 U. S. 60S, 616, 617, 57 S. 
Ct. 549, 553, SI L. Ed. S35: ‘One who is required to take 
out a license will not be heard to complain, in advance 
of application, that there is danger of refusal * * *. He 
should apply and see what happens/ See also. Gold¬ 
smith -v. Board of Tax Appeals, supra. So, in this case 
appellant should have sought its remedies and awaited the 
action of the Commission. It cannot be heard to com¬ 
plain in this court that there was danger of refusal when 
it made no effort to do so.” 

There was no immediate or urgent necessity for payment 
of the taxes here in question, and such payment was not made 
to release the person or property of the petitioners from de¬ 
tention or to prevent an immediate seizure of their person or 
property. Therefore, under the common law rule followed 
in this jurisdiction, the payment was voluntary and petition¬ 
ers are without right to sue at law for the recovery of such 
tax. 


CONCLUSION 

For the reasons stated above it is respectfully submitted 
that the decision of the Board of Tax Appeals was correct 
and should be affirmed. 

Elwood H. Seal, 

Corporation Counsel, D. C. 
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